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PREFACE. 



In preseDting this work to the legislature and the public, the 
commission return thanks to the following gentlemen for their 
valuable suggestions: R. T. Sprague, J. W. Coffroth, J. C. 
Goods, Barclay Henly, C. F. Irwin, O. C. Lewis, C. A Tweed, J. 
K. Alexander, Wm. H. McGrew, J. S. Chapman, A. J. King, E. 
T. Hogan, Wm. Harney, H. C. Rolfe, S. H. Dwindle, C. A. John- 
son, I. S. Brown, E. W. Roberts, Walter Anderson and D. W. 
Welty. 

The commission also express their appreciation of the kind and 
complimentary manner in which the first edition (printed for 
criticism) was generally received by the press, and have endeav- 
ored to profit by some of the objections and suggestions contained 
in the various articles. 

The Crimes and Punishment Act (statutes of 1850) and the 
Criminal Practice Act (statutes of 1851) were both originally 
taken from the New York statutes by our legislature. During 
the past twenty years, the extensive criminal practice of the state 
of New York and this state has exhibited defects, which from 
time to time have been remedied by appropriate legislation in 
the respective states. 

The New York Code Commissioners, by many modifications 
and improvements in language, and otherwise, have made of 
these laws a more perfect system for attaining the ends of justice 
and punishing and preventing crime. 
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We have incorporated many sections taken from the New York 
codes, and make acknowledgments at the end of each section 
or chapter thus taken, although many of them have been mate- 
rially modified by. ourselves to meet the requirements of this 
state and to conform to our legislation and the decisions of our 
supreme court. Thus the legislature will have an opportunity 
to compare our prepared work with that from which it is derived. 

We do not claim to have originated any general laws, either 
defining or punishing crimes, but only to have collated from our 
own statutes, and from the most approved works of other states, 
the better portions thereof, and to have so systematized and 
arranged them as to accord and work well with each oth^r. 

The figures in parentheses in Part I indicate the sections of 
the Crimes and Ptinishment Act, approved April 16th, 1850, and 
in Part II, the sections of the Criminal Practice Act, approved 
May 1st, 1851, and the amendments to each, as given in ist 
Hittell's General Laws, from which the sections in this code are 
taken. The abbreviation N. Y. Cr. Pr. refers to the New York 
Code of Criminal Procedure ; N. Y. P. C, to the New York 
Penal Code ; N. S. indicates a section entirely new. 

CREED HAYMOND, 
JOHN C. BURCH, 



CHARLES LINDLEY, 

Commissioners. 



Cameron H. King, 
Will J. Beatty, 
Curtis H. Lindley, 

Secretaries. 
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TITLE OF VOLUME. 

Section 1. This volame shall be known as The Penal Tttieand 

divisions of 

Cods op California, and is divided into three parts, as this Toiniiie. 
follows : 

Part I. Of Crimes and Panishments. 
II. Of Criminal Procedure. 
III. Of the State Prison and County Jails. 
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PBBLIMINABT PBOVISIONS. 

SEcnoN 2. When this code takes effeot 

3. Not retroactire. 

4. ConstruotioD of the penal code. 

5. Provisions similar to existing laws, how oonstnied. 

6. Effect of code upon past offences. 

7. Certain terms defined in the senses in which they are used in 

this code. 

8. What intent to defraud is sufficient. 

9. Civil remedies preserred. 

• 10. Proceedings to impeach or remove officers and others preserved. 

11. Authority of courts- martial preserved. Courts of justice to 

punish for contempts. 

12. Of sections declaring crimes punishable. Duty of court. 

13. Punishments, how determined. 

14. Witness' testimony may be read against him on prosecution 

for peijury. 

15. '* Crime" and '< public offence" defined. 

16. Crimes, how divided. 

17. Felony and misdemeanor defined. 

18. Punishment of felony, when not otherwise prescribed. 

19. Punishment of misdemeanor, when not otherwise prescribed. 

20. To constitute crime, there must be unity of act and intent, 

21. Intent, how manifested, and who considered of sound mind. 

22. Drunkenness no excuse for crime. When it may be considered. 



Sko. 2. This code takes effect at twelve o'clock dood, when this 
1 tl 
two. 



CD the first day of July, eighteen hundred and seventy- ^^^^ 



Sso. 3. No part of it is retroactive, unless expressly so Notretzows. 
declared. 
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OoDfltraction Seo. 4. Th€C*x^^**of the common law, that penal Btat- 
oode.*^" utes are to-'hV;8trictly construed, has no application to 
this co^^**^ir its provisions are to be coDStrued accord- 
ing ^otfrejfiir import of their terms, with a view to effect 
ita oV[*^cts and to promote justice. 

N. T. P. c. i 10. 









Proririw/-'* Seo. 6. The provisions of this code, so far as they are 
^^SiiAc* * substantially the same as existing statutes, must be con- 
• **.<ftMaMrued. strucd as Continuations thereof, and not as new enact- 
-: * ments. 

Rev. Laws of Mass. 1858, ohap. 182| } 9. 

NoTB. — The politioal code contains a general proyision 
that the repeal of existing statutes shall not reyive any 
law heretofore repealed or suspended, nor any office hereto* 
fore abolished, and therefore such a provision has not been 
incorporated herein. 

Effectofoodo Seo. 6. No act Or omission, commenced after twelve 
o^Ms. o'clock noon of the day on which this code takes effect 
as a law, is crimioal or puoishable, except as prescribed 
or authorized by this code. Any act or omission com- 
menced prior to that time may be inquired of, prosecuted 
and punished in the same manner as if this code had not 
been passed. 

Certain Seg. 7. Whenever the terms mentioned in this section 

tenns de* 

fined in the are employed in the penal code, they are employed in 

BOuoGB IXa 

which they the scnscs hereafter affixed to them, except where a dif- 

aretuodin n ^ , . , 

this code. fercnt sense plainly appears — 

«wiifiiiiy.'» 1. The term "wilfully," when applied to the intent 
with which an act is done or omitted, implies simply a 
purpose or willingness to commit the act, or make the 
omission referred to. It does not require any intent to 
violate law, or to injure another, or to acquire any advan- 
tage. 

j|Neeiect," 2. The tcrms "neglect," " negligence," " negligent" and 

gence/'etc " negligently," import a Want of such attention to the 
nature or probable consequences of the act or omission as 
a prudent man ordinarily bestows in acting in his own 
concerns. 

"Oomiptiy" 3. The term *' corruptly" imports a wrongful design to 
acquire or cause some pecuniary or other advantage to 
the person guilty of the act or omission referred to, or to 
some other person. 
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4. The terms " malice" and "maliciously" import a wish « Malice" 
to vex, annoy or injure another person ; established either ^"nsij." ' 
by proof or presumption of law. 

6. The term " knowingly " imports only a knowledge « Knowing, 
that the facts exist which bring the act or omission within 
the provisions of this code. It does not require any 
knowledge of the unlawfulness of such act or omission. 

6. The term "bribe" signifies any money, goods, right "Brii)e." 
in action, property, thing of value or advantage, present 
or prospective, or any promise or undertaking to give 
any, asked, given or accepted with a corrupt intent to 
influence, unlawfully, the person to whom it is given, in 
his action, vote or opinion, in any public or oflScial capacity. 

7. The word "vessel," when used with reference to "Veasoi." 
shipping, includes ships of all kinds, steamboats and 
steamships, canal boats, and every structure adapted to 
be navigated from place to place. 

8. The term "peace officer" sificnifies anyone of the "Peace 

officer " 

officers mentioned in section eight hundred and seventeen 
of this code. 

9. The term "magistrate" signifies any one of the "Hagb. 
officers mentioned in section eight hundred and eight of 
this code. 

10. The term "signature" includes any name, mark or *(S!gnatare 
sign written with intent to authenticate any instrument 
or writing. 

11. The term "writing" includes both printing and «(Writing. 
writing. 

12. The term "land" and the phrases "real estate" and ''ReaiM. 
" real property," include lands, tenements and heredita- 
ments, and all rights thereto and interest therein. 

13. The words "personal property" include mon6y, "Penonai 
goods, chattels, evidence of debt and " things in action." ^^^^' 

14. The word "property" includes personal and real «« property, 
property. 

15. The word " month " means a calendar month, unless ««Month," 
Otherwise expressed, and the word "year," and also the "a.d." 
abbreviation "A. D." is equivalent to the expression " year 

of our Lord." 

16. The word "oath" includes "affirmation" in all "Oatvand 
cases where an affirmation may be substituted for an oath; tion." 
and in like cases the word "swear" includes the word 
"affirm." Every mode of oral statement under oath or 



.»» 



tt 



ff 



PENAL CODE 



**Se«l." 



"State." 



«*Pei»on," 
when used 
to dencte 
owner of 
property. 



••Porwn." 



Bingnlar 
incladee the 
plural. 

Maacnllno 

indades 

feminine 

and neater. 

Present 

tense, how 

used. 

«*wni." 

WoidB and 
phrases. 



Joint 
authority. 



affirmation is embraced by the term " testify/' and every 
written one, in the term ** depose.'' 

17. When the seal of a court or public officer, or officer, 
is required by law to be affixed to any paper, the word 
"seal" includes an impression of such seal upon the 
paper alone, as well as upon wax or a wafer affixed 
thereto. 

18. The word "state," when applied to the different 
parts of the United States, includes the district of Colum- 
bia and the territories, and the words " United States " 
may include the district and territories. 

19. Where the term "person" is used in this code to 
designate the party whose property may be the subject of 
any offence, it includes this stale, any other state, gov- 
ernment or country which may lawfully own any prop- 
erty within this state, and all public and private corpora- 
tions or joint associations, as well as individuals. 

20. The word " person " includes bodies politic and cor- 
porate. 

21. The singular number includes the plural, and the 
plural the singular. 

22. Words used in the masculine gender comprehend, 
as well, the feminine and neuter. 

23. Words used in the present tense include the future, 
but exclude the past. 

24. The word " will" includes codicils. 

25. Words and phrases must be constraed according to 
the context and the approved usage of the language; but 
technical words and phrases, and such others as may have 
acquired a peculiar and appropriate meaning in law, must 
be construed according -to such peculiar and appropriate 
meaning. 

26. Words giving a joint authority to three or more 
public officers or other persons, are construed as giving 
such authority to a majority of them, unless it be other- 
wise expressed in the act giving the authority. 

Note. — Taken partly from Rev. Laws of Mass. 1858, 
chap. 3, J 7 ; Rev. Laws of Iowa, I860, chap. 3, } 29 ; K. 
Y. P. C. ii 762 to 781, molasiye. 



What Intent Seo. 8. Whenever, by any of the provisions of this 
raffldent. codo, an intent to defraud is required in order to consti- 
tute any offence, it is sufficient if an intent appears to 
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defrand any person, association, or body politic or corpo- 
rate, whatever. 

N. T. P. C. i 782. 

Sec. 9. The omission to specify or affirm in this code qriireme. 
any liability to damages, penalty, forfeiture or other J^SC' 
remedy imposed by law and allowed to be recovered or 
enforced in any civil action or proceeding, for any act or 
omission declared punishable herein, does not affect any 
right to recover or enforce the same. 

N. Y. P. C. i 783. 

Seo. 10. The omission to specify or affirm in this code Proceedings 
any ground of forfeiture of a public office, or other trust or remove 
or special authority conferred by law, or any power con- Sthere pre- 
ferred by law to impeach, remove, depose or suspend any "^"^ 
public officer or other person holding any trust, appoint- 
ment, or other special authority conferred by law, does 
not affect such forfeiture or power, or any proceeding 
authorized by law to carry into effect such impeachment, 
removal, deposition or suspension. 

N. Y. P. C. i 784. 

Seo. 11. This code does not affect any power conferred Authority 
by law upon any court-martial, or other military author- marSaipre- 

served 

ity or officer, to impose or inflict punishment upon offend- 
ers; nor any power conferred by law upon any public coortsof 
body, tribunal or officer, to impose or inflict punishment pnniahfjr 
for a contempt. contempts. 

N. Y. P. C. i 786. 

Seo. 12. The several sections of this code which de- Of sectiom 
clare certain crimes to be punishable as therein men- erim™nn- 
tioned, devolve a duty upon the court authorized to pass Da^or 
sentence, to determine and impose the punishment pre- 
scribed. 

N.Y. P. C. Jll. 

Seo. 13. Whenever in this code the punishment for Panish- 
a crime is left undetermined between certain limits, the determined 
punishment to be inflicted in a particular case must be 
determined by the court authorized to pass sentence, 
within such limits as may be prescribed by this code. 

N.Y. P. O.J 12. 
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Witness' Sec. 14. The varioas Beetions of this code which de- 

may be road dare that evidence obtained apon the examination of a 

against him ^. .■, •.i_** 

onproaecn- pcrson as witncss cannot be received against him in any 
^^on orper. qj.Jjjj|qq^| proceeding do not forbid such evidence being 

proved against such person upon any proceedings founded 
upon a charge of perjury committed in such examination. 

N. T. P. 0. § 761. 



••Crime" 
and '• public 
offence " 
defined. 



Crimes, how 
dlTided. 



Felony and 
miademeaa- 
or defined. 



Sec 15. A crime or public offence is an act committed 
or omitted in violation of a law forbidding or command- 
ing it, and to which is annexed, upon conviction, either 
of the following punishments : 

1. Death. 

2. Imprisonment. 

3. Fine. 

4. Removal from office ; or, 

5. Disqualification to hold and enjoy any office of 
honor, trust or profit in this state. 

Bl. Com. Tol 4, p. 6. 

Sbc. 16. Crimes are divided into— 

1. Felonies; and, 

2. Misdemeanors. 

Statates of 1851, p. 212, } 3. 

Sec. 17. A felony is a crime which is, or may be, pun- 
ishable with death, or by imprisonment in the state prison. 
Every other crime is a misdemeanor. 

Statutes of 1851, p. 212, H 4, 5. 



Punishment 
of feloniee. 



Pnniahment 
of xnisde- 
mMDora. 



Mnrtbo 
nnity of aot 
and intent. 



Sec. 18. Except in cases where a different punishment 
is prescribed by this code, every offence declared to be 
felony is punishable by imprisonment in the state prison 
not exceeding five years. 

N. Y. P. C. i 13. 

Sbo. 19. (§ 148.) Except in cases where a different pun- 
ishment is prescribed by this code, every offence declared 
to be misdemeanor is punishable by imprisonment in a 
county jail not exceeding six months, or by a fine not 
exceeding five hundred dollars, or by both. 

Sec. 20. (§ 1.) In every crime or public offence there 
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mast exist a union or joint operation of act and intent, or 
criminal negligence. 

29 Cal. 678. 

Seo. 21. (§§ 2, 3.) Intention is manifested by the cir- intent, how 
camstances connected with the offence, and the sound 
mind and discretion of the accused. All persons are of whooonaid. 
sound roind'wb 
with insanity. 



sound roind'who are neither idiots nor lunatics, nor affected mini'**'*"* 



Sjeo. 22. (§ 8.) No act committed by a person while in JjJ'^^^j^ 
a state of voluntary intoxication is less criminal by reason excnae crime 
of his having been in such condition. But whenev^er the Bntmaybo 

. 1 . . * ^» 1 ^* • considered in 

actual existence of any particular purpose, motive or m- determining 
tent is a necessary element to constitute any particular withwuch 
species or degree of crime, the jury may take into consid- Sonel ^^ 
eration the fact that the accused was intoxicated at the 
time, in determining the purpose, motive or intent with 
which he committed the act. 

N. Y. P. C. i 17 ; 27 Cal. 509 ; 29 Cal. 678 ; 18 N. Y. 
9 ; 2 Park. Cr. 223 ; Id. 235 ; 27 How. Pr. 202. 



Pj^RT I. 



OF CRIMES AND PUNISHMENTS. 



PART I. 



OP CRIMES AND PUNISHMENTS. 



TITLE I. 

0^ PEB80NS LIABLE TO PUNISHMEKT FOR CRIME. 

Section 26. Who are capable of oommitting crimes. 
27. Who are liable to punishment. 

Sec. 26. (§§ 4, 5, 7, 9, 10.) All persons are capable who are 

c&oablo of 

of committing crimes, except those belonging to the committing 

^ 11 . 1 crimes. 

following classes: 

1. Children under the age of fourteen years, in the 
absence of clear proof that at the time of committing the 
act charged against them, they knew its wrongfulness. 

2. Idiots. 

3. Lunatics and insane persons. 

4. Persons who committed the act or made the omis- 
sion charged, under an ignorance or mistake of fact which 
disproves any criminal intent. 

5. Persons who committed the act charged, without 
being conscious thereof. 

6. Persons who committed the act or made the omis- 
sion charged, through misfortune or by accident, when it 
appears that there was no evil design, intention or culpa- 
ble negligence. 

7. Married women (unless the crime be punishable 
with death) acting under the threats, command or coer- 
cion of their husbands. 

8. Persons (unless the crime be punishable with death) 
who committed the act or made, the omission charged, 
under threats or menaces sufficient to show that they had 
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reasonable canse to and did believe their lives woald be 
endangered if tbey refused. 

Statutes of 1850, p. 219, J 1 ; N. Y. P. C. } 16. 

u2b?e*to ^^°' ^'^' '^^^ following persons are liable to punish- 

pnnWunent. ment, Under tbe laws of this state : 

1. All persons who commit^ in whole or in part, any 
crime within this state. 

2. All who commit larceny or robbery out of this state, 
and bring to, or are found with the property stolen in, 
this state. 

8. All who, being out of this state, caime or aid, advise 
or encourage another person to commit a crime within 
this state, and are afterwards found therein. 

N. Y. P. c. { 15. 



TITLE II. 



daMificatloQ 
of parties to 
crimes. 



Who are 
principalB. 



OF PARTIES TO CRIMES. 

Section 80. Classification of parties to crimes. 
31. Who are principals. 
33. Who are aooessories. 
38. Punishment of accessories. 

Seo. 30. The parties to crimes are classified as — 

1. Principals; and, 

2. Accessories. 

BI. Com. vol. 4, p. 32. 

Seo. 81. (§§ 11, 12.) All persons concerned in the com- 
mission of a crime, whether it be felony or misdemeanor, 
and whe^ther they directly commit the act constituting 
the offence, or aid and abet in its commission, or, not being 
present, have advised and encouraged its commission, and 
all persons counselling, advising or encouraging children 
under the age of fourteen years, lunatics or idiots, to 
commit any crime, or who, by fraud, contrivance or force, 
occasion the drunkenness of another for the purpose of 
causing him to commit any crime, or who, by threats, 
menaces, command or coercion, compel another to com- 
mit any crime, are principals in any crime so committed. 
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Note. — The oommiBsionen reoommend the abrogation of 
the diBtiiiotion between an acoesBory before the faot and a 
principal, for the reason that seetion 11 of the orimea and 
panishment act (Stat 1850, p. 229) already deolares that 
the aocesBory before the fact " shall be deemed and eonsid- 
ered as prinoipal, and punished aooordingly/' To retun the 
phrase " accessory before the fact " would be useless. (See 
also N. Y. P. C. J 27.) 

Seo. 32. (§ 12.) All persons wbo, after fall knowledge wbo are 
that a felony has been committed, conceal it from the •<'®*'****' 
magistrate, or harbor and protect tbe person charged 
with or convicted thereof, are accessories. 

Note. — The commissioners having recommended the 
abrogation of the distinction between accessories before the 
fact and prinoipalSf if that recommendation is conoorred in, 
there is no longer need of retaining the phrase " accessory 
after the /act.** 

Sec. 33. (§ 12.) Except in cases where a different pnn- Pnniahment 

., .. 'rj • •1111. ofeccMBoriee 

ishment is prescribed, an accessory is punishable by 
imprisonment in the state prison not exceeding five years, 
or in a county jail not exceeding two years, or by fine 
not exceeding five thousand dollars. 



TITLE III. 

OF OFFENCES AGAINST THE 80VERBIGNTT OF THE STATE. 

SicnoH 37. Treason, who only can commit. 
38. Misprision of treason. 

Seo. 37. (§§ 16, 17.) Treason against this state con- Treason, 
sists only in levying war against it, adhering to its ene- 
mies, or giving them aid and comfort, and can be com- 
mitted only by persons owing allegiance to the state. J[]J*5jJ^^t. 
The punishment of treason shall be death. 

Const, art I, } 20. 

Sec. 38. (§18) Misprision of treason is the knowledge Misprision 
and concealment of treason, without otherwise assenting 
to or participating in the crime. It is punishable by 
imprisonment in the state prison for a term not exceeding 
five years. 
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NoTB. — The state oonstitution (art. I, { 20) provides that 
" no person shall be oonvioted of treason unless on the eyl- 
dence of two witnesses to the same overt act, or confession 
in open court/' and as this provision is self-exeouting, a 
similar one is omitted in this revision. 



TITLE IV. 

OF CRIMES AGAINST THE ELECTIVE FRANCHISE. 

Section 41. Violation of election laws by certain officers a felony. 
, 42. Fraudulent registration a felony. 

43. Refusal to be sworn by or to answer questions of board of 

judges of election a misdemeanor. 

44. Refusal to obey summons of board of registration a misde- 

meanor. 
46. Voting without being qualified, voting twice, and other eleo- 
tion frauds, felonies. 

46. Attempting to vote without being qualified. 

47. Procuring illegal voting a misdemeanor. 

48. Changing ballots or altering returns by election officers, felo- 
. nies. 

49. Inspectors unfolding or marking tickets guilty of a misde- 

meanor. 
• 50. Forging or altering returns a fslony. 

51. Adding to or subtracting from votes given a felony. 

52. Persons aiding and abetting or concealing guilty of felony. 

53. Intimidating, corrupting, deceiving or defrauding electors, a 

misdemeafior. 

54. Furnishing money for elections except for specified purposes. 

55. Unlawful offers to procure offices for electors. 

56. Communicating such offer. 

57. Bribing or offering to bribe members of legislative caucuses, 

etc. 

58. Preventing public meetings. 

59. Disturbance of public meetings, misdemeanor. 

60. Betting on elections. 

Violation of Sec. 41. Everv person charfired with the perfortnaDce of 

election UwB , ,, ..«., ^ 

by certain any duty Under the provisions of title *, part one 

fuony. of the political code, who wilfully nep^lects or refuses to 
perform it, or who in his official capacity knowingly and 
fraudulently acts in contravention of, or in violation of 
any of the provisions thereof, is punishable by fine not ex- 
ceeding one thousand dollars, or by imprisonment in the 
state prison not exceeding five years, or by both. 

statutes of 1868, pp. 647 to 655, inclusive. 

* Title relating to elections. 
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Sec. 42. Every person who wilfully causes, procures, Fraudulent 
or allows himself to be registered in the great register of a felony, 
any county, knowing himself not to be entitled to such 
registration, is punishable by fine not exceeding one 
thousand dollars, or by imprisonment in the county jail 
or state prison not exceeding one year, or by both. In 
all cases where, on the trial of a person charged with any 
offence under the provisions of this section, it appears in 
evidence that the accused stands registered in the great 
register of any county without being qualified for such 
registration, the court must order such registration to be 
cancelled. 

Statatos of 1866, p. 299, J 34. 

Seo. 43. Every person who, after being required by Reftisaitobe 
the board of judges at any election, refuses to be sworn, ^anUer 
or who, after being sworn, refuses to answer any perti- 2be board of 
nent question propounded by such board, touching his ii^^tonfa 
right or the right of any other person to vote, is guilty "*•*•"""" 
of a misdemeanor. 

statutes of 1866, p. 511, { 5. 

Seo. 44. Every person summoned to appear and tes- ReAisaito 
tify before any board of registration, who wilfully dis- monsofthe 

t t . .,. « . . board of reg- 

obeys such summons, is guilty of a misdemeanor. istration, a 

miademean- 
Statutes of 1868, p. 652, { 15. or. 

Seo. 45. Every person not entitled to vote, who voting with- 
fraudulently votes, and every person who votes more qSaiifli^ 
than once at any one election, or knowingly hands in Indpi^er^^' 
two or more tickets folded together, or changes any fraads°feio- 
ballot after the same has been deposited in the ballot-box, ^' 
or adds, or attempts to add, any ballot to those legally 
polled at any election, either by fraudulently introducing 
the same into the ballot-box before or after the ballots 
therein have been counted; or adds to or mixes with, or 
attempts to add to or mix with, the ballots lawfully 
polled, other ballots, while the same are being counted 
or canvassed, or at any other time, with intent to change 
the result of such election; or carries away or destroys, 
or attempts to carry away or destroy, any poll list, or 
ballots, or ballot-box, for the purpose of breaking up or 

8 
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invalidating sach election, or wilfully detains, mutilatOB 
or destroys any election returns, or in any manner so 
interferes with the officers holding such election or con- 
ducting such canvass, or with the voters lawfully exercis- 
ing their rights of voting at such election, as to prevent 
such election or canvass from being fairly held and law- 
fully conducted, is guilty of felony. 

8tatat68 of 1865, p. 290, i 1 ; 1858, p. 165, i 1. 

to*^?Hff. ^*^* ^^' ^very person not entitled to vote, who 
^5J^^ fraudulently attempts to vote, or who, being entitled to 

vote, attempts to vote more than once at any election, is 

guilty of a misdemeanor. 

Btatates of 1850, p. Ill, 1 101. 



ppo«irtog_ Sec, 47. Every person who procures, aids, assists, 
ingamisde- counscls Or adviscs another to give or offer his vote at 

any election, knowing that the person is not qualified to 

vote, is guilty of a misdemeanor. 

Statutes of 1866, p. 511, 2 8. 



Changing 
ballots or 
altering 
retnmsby 
•lection offi- 
cers, felonies 



Sbo. 48. Every officer or clerk of election who aids 
in changing or destroying any poll list, or in placing any 
ballots in the ballot box, or taking any therefrom, or 
adds, or attempts to add, any ballots to those legally 
polled at such election, either by fraudulently introducing 
the same into the ballot-box before or after the ballots 
therein have been counted, or adds to or mixes with, or 
attempts to add to or mix with, the ballots polled, any 
other ballots, while the same are being counted or can- 
vassed, or at any other time, with intent to change the 
result of such election, or allows another to do so, when 
in his power to prevent it, or carries away or destroys, 
or knowingly allows another to carry away or destroy, 
any poll list, ballot-box or ballots lawfully polled, he is 
punishable by imprisonment in the state prison for not 
less than two nor more than seven years. 

Statatee of 1858, p. 165, } 2. 



Inspector Sso. 49. Every inspector, judge or clerk of an election, 

^un?^ who, previous to putting the ballot of an elector in the 

tfS^miS' ballot-box, attempts to find out any name on such ballot, 

demeanor. ^^ ^^^ opcus, or suffcrs the foldod ballot of any elector 
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which has been handed in to be opened or examined 
previous to patting the same into the ballot-box, or who 
makes or places any mark or device on any folded ballot 
with the view to ascertain the name of any person for 
whom the elector has voted, or who, without the consent 
of the elector, discloses the name of any person which 
such inspector, judge or clerk has fraudulently or illegally 
discovered to have been voted for by such elector, is 
punishable by fine, not less than fifty nor more than five 
hundred dollars. 

Statute! of 1863, p. 398, { 1. 

Sbo. 60. Every person who forges or counterfeits Jjj?*** 
returns of an electioa purporting to have been held at a returns,* 
precinct, town or ward where no election was in fact 
held, or wilfully substitutes forged or counterfeit returns 
of election in the place of the true returns, for a precinct, 
town or ward where an election was actually held, is 
punishable by imprisonment in the state prison for a term 
not less than two nor more than ten years. 

• SUtatei of 1863, p. 399, { 1. 

8eo. 51. Every person who wilfully adds to or Adding toor 

_ rabtnctlng 

subtracts from the votes actually cast at an election, in fromTotaB 
any returns, or who alters such returns, is punishable by Sicny. 
imprisonment in the state prison for not less than one 
nor more than five years. • 

Statatei of 1863, p. 399, 2 1. 

Seo. 52. Every person who aids or abets in the com- Pmons 

aiding and 

mission of any of the offences mentioned in the four abetting or 
preceding sections, or who, being present at or cognizant cuiitj or 
of the commission of either of such ofienees, and does ^^ 
not give information thereof as soon as practicable to the 
district attorney or grand jury of the proper county, or 
to some justice of the peace of such county, is punishable 
by imprisonment in the county jail for the period of six 
months, or in the state prison not exceeding two years. 

StatatM of 1863, p. 399, { 1. 

Sec 58. Every person who, by force, threats, menaces, intimidating 
bribery or any corrupt means, either directly or indi- dMaTri^w 
rectly, attempts to influence any elector in giving his ^Mtm!? 
vote, or to deter him from giving the same, or attempts JJ^*™*"' 
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by any means whatever to awe, restrain, hinder or dis- 
turb any elector in the free exercise of the right of suf- 
frage, or furnishes any elector wishing to vote, who cannot 
read, with a ticket, informing or giving such elector to 
understand that it contains a name written or printed 
thereon different from the name which is written or printed 
thereon, or defrauds any elector at any such election, by 
deceiving and causing such elector to vote for a different 
person for any office than he intended or desired to vote 
for; or if any inspector, judge or clerk of any election, 
while acting as such, induces, or attempts to induce, any 
elector, either by menace or reward, or promise thereof, 
to vote differently from what such elector intended or 
desired to vote, he is guilty of a misdemeanor. 

Statatefl of 1850, p. 110, 2 98. 

Seo. 64. Every person who, with intent to promote 
the election either of himself or any other person, either — 

1. Furnishes entertainment at his expense to any meet- 
ing of electors previous to or during an election. 

2. Pays for, procures or engages to pay for any such 
entertainment. 

8. Furnishes or engages to pay or deliver any money 
or property for the purpose of procuring the attendance 
of voters at the polls, or for the purpose of compensating 
any person for procuring attendance of voters at the 
, polls, except for the conveyance of voters who are sick 
or infirm. 

4. Furnishes or engages to pay or deliver any money 
or property for any purpose intended to promote the 
election of any candidate, except for the expenses of 
holding and conducting public meetings for the discussion 
of public questions and of printing and circulating ballots, 
handbills and other papers previous to such election — 

Is guilty of a misdemeanor. 

N. Y. P. C. i 65. 

Seo. 55. Every person who, being a candidate at any 
election, offers or agrees to appoint or procure the appoint- 
ment of any particular person to office, as an inducement 
or consideration to any person to vote for, or procure or 
aid in procuring the election of such candidate, is guilty 
of a misdemeanor. 

N. Y. P. c. ; 63. 
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Sec. 56. Every person, cot being a candidate, who Communis 
communicates any offer, made in violation of the last offer*"' 
section, to any person, with intent to induce him to vote 
for or to procure or aid in procuring the election of the' 
candidate making the offer, is guilty of a misdemeanor. 

N. Y. P. C. i 64. 

Sec. 67. (§§ 84, 85, 86.) Every person who gives or Bribing or 
offers a bribe to any officer or member of any legislative bribe in«m- 
caucus, political convention, committee, primary election, latiTecaa- 
or political gathering of any kind, helid for the purpose ' 
of nominating candidates for offices of honor, trust or 
profit, in this state, with intent to influence the person to 
whom such bribe is given or offered to be more favorable 
to one candidate than another, and every person, member 
of either of the bodies in this section mentioned, who 
receives or offers to receive any such bribe, is punishable 
by imprisonment in the state prison not less than one nor 
more than fourteen years. 

SUtatQ0 of 1850, p. 239, JJ 84, 85, 86 ; 1863, p. 645, J} 
1, 2, 3. 

Seo. 68. Every person who, by threats, intimidations Preventing 
or unlawful violence, wilfully hinders or prevents electors ^. 
from assembling in public meeting for the consideration 
of public questions, is guilty of a misdemeanor. 

N. Y. P. 0. ; so. 

Sec. 69. Every person who wilfully disturbs or breaks DiBtnrbanoe 

up any public meeting of electors or others, lawfully being meSunga a 

held for the purpose of hearing addresses on or consider- or. *°**^" 
ing public questions, is guilty of a misdemeanor. 

N. Y. P. 0. i 79. 

Sbo. 60. Every person who makes, offers or accepts Betting o& 
any bet or wager upon the result of any election, or upon ^ **°*' 
the success or failure of any person or candidate, or upon 
the number of votes to be cast either in the aggregate or 
for any particular candidate, or upon the vote to be cast 
by any person, is guilty of a misdemeanor. 

N. Y. P. 0. i 62. 
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TITLE V. 

OF CEIMBS BY AND AGAINST THE EXECUTIVE POWER OF 

THE STATE. 

Section 65. Acting in a public capacity without having qualified. 

66. Acta of officers de/acto not affected. 

67. Giving or offering bribes to executive officers. 

68. Asking or receiving bribes. 

69. Resisting officers. 

70. Extortion. 

71. Violation of laws prohibiting certain officers from dealing in 

scrip, etc., and from being iDterested in contracts. 

72. Fraudulently presenting bills or claims to public officers for 

allowaDce or payment. 

73. Buying appointments to office. 

74. Taldng rewards for deputation. 

76. Exercising functions of office wrongfully. 

76. Refusal to surrender books, etc, to successor. 

77. Preceding sections to apply to administrative and ministerial 

officers. 

Acting in a Seg. 65. Everv person who exercises any of the func- 
City without tioDS of a pubHc office, without having taken and filed the 
ifled. ^ ' oath of office, or without having executed and filed the 
required bond, is guilty of a misdemeanor; and, in addi- 
tion to the punishment prescribed therefor, he forfeits his 
right to the office. 

N. Y. P. 0. i 96. 

Aotsofoffl. Seo. 66. The last section shall not be construed to 

no?i^e^odL affect the validity of acts done by a person exercising the 

functions of a public office in fact, where other persons 

than himself are interested in maintaining the validity 

of such acts. 

N. Y. P. C. i 97. 

Giving or of. Sbc. 67. Bvcry person who gives or offers any bribe 
to executive to any executive officer, of this state, with intent to influ- 

officers. 

ence him in respect to any act, decision, vote, opinion or 
other proceeding as such officer, is punishable by impris- 
onment in the state prison not less than one nor more 
than fourteen years, and is disqualified from holding any 
office in this state. 

Statutes of 1863, p. 645, J} 1, 2, 8; N. Y. P. C. i 98. 



OP CALIFORNIA. 23 

Sbo. 68. Every execative officer, or person elected or AAtogor 
appointed to an execative office, who asks, receives or bribe* 
agrees to receive, any bribe, upon any agreement or nn* 
derstanding that bis vote, opinion or action upon any 
matter then pending, or which may be brought before 
him in his official capacity, shall be influenced thereby, is 
punishable by imprisonment in the state prison not less 
than one nor more than fourteen years; and, in addition 
thereto, forfeits his office and is forever disqualified from 
holding any office in this state. 

BUtutos of 1808, p. 045, U 1, 3, 8 ; N. T. P. C. i 99. 

Sso. 69. Every person who attempts, by means of any BeeisUng 
threat or violet ce, to deter or prevent an executive officer 
from performing any duty imposed upon such officer by 
law, or who knowingly resists, by the use of force or vio- 
lence, such officer, in the performance of his duty, is 
punishable by fine not exceeding five thousand dollars, 
and imprisonment in the county jail not exceeding five 
years. 

Statutes of I860, p. 126, { 1 ; N. T. P. C. {{ 100, 101. 

Seo. 70. Every executive officer who asks or receives sxtoruon. 
any emolument, gratuity or reward, or any promise 
thereof, excepting such as may be authorized by law, for 
doing any official act, is guilty of a misdemeanor. 

SUtates of 1860, p. 242, { 107 ; K. T. P. 0. i 102. 

Sec. 71. Every person who violates any of the pro- violation of 

visions of either section , of chapter ,* of the iSJgoeSin" 

political code, is punishable by a fine of not less than five dwung^ 
hundred nor more than one thousand dollars, and by im- [[^'fi^^' 
prisonroent in the state prison not less than two months S^in^n. 
nor more than two years, and is forever disqualified from j^g^' 
holding any office in this state. 

Statutee of 1851, p. 622; 1862, pp. 64, 65. 

• 

Seo. 72. Every person who, with intent to defraud, FnradQient. 
presents for allowance or for payment to any state board iDgbato°w 
or officer, or to any county, town, city, ward or village J^uSJSi. 
board or officer, who would be authorized to allow or pay Sf5,SLe 

or pajmeDt. 

* The reference is to the chapter prohibiting certain officers from dealing 
in scrip and from being interested in contracts. 
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the same if genuine, any false or fraadalent claim, bill, 
account, voacher or writing, is gailty of felony. 

N. Y. P. 0. i 782. 

Sao. 73. Every person who gives or offers any gratuity 
or reward, in consideration that he or any other person 
shall be appointed to any public office, or shall bo per- 
mitted to exercise or discharge the duties thereof, is guilty 
of a misdemeanor. 

Statutes of 1850, p. 239, { 85 ; N. 7. P. C. | 106. 

Seo. 74. Every public officer who, for any gratuity or 
reward, appoints another person to a public office, or per- 
mits another person to exercise or discharge any of the 
duties of his office, is punishable by a fine not exceeding 
five thousand dollars, and, in addition thereto, forfeits his 
office and is forever disqualified from holding any office 
in this state. 

Statutes of 1850, p. 239, g 85 ; N. T. P. C. { 108. 

Sec. 75. Every peraon who wilfully and knowingly 
intrudes himself into any public office to which he has 
not been elected or appointed, and every person who, 
having been an executive officer, wilfully exercises any 
of the functions of his office after his term has expired, 
and a successor has been elected or appointed and has 
qualified, in his place, is guilty of a misdemeanor. 

Statutes of 1850, p. 242, { 105 ; K. T. P. C. i 110. 

Seo. 76. Every officer whose office is abolished by law, 
or who, after the expiration of the time for which he may 
be appointed or elected, or after he has resigned or been 
legally removed from office, wilfully and unlawfully 
withholds or detains from his successor, or other person 
entitled thereto, the records, papers, documents, or other 
writing appertaining or belonging to his office, or muti- 
lates, destroys or takes away the same, is punishable by 
imprisonment in the state prison not less than one nor 
more than ten years. 

Statutes of 1850, p. 240, | 89. 

22t2?to^ Seo. 77. The various provisions of this chapter apply 
*^.^^' to administrative and ministerial officers, in the same 

ministratiye ' 

and mjntate- manner as if they were mentioned therein. 

rial officers. *' 

N. Y. P. C. i 112. 
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TITLE VI. 

OF CRIMES AGAINST THE LEGISLATIVE POWER. 

Sectioh 81. Prerentiiig the meeting or organization of either branoh of 
the legislature. 

82. Disturbing the legislature while in session. 

83. Altering drafl of bill or resolution. 

84. Altering enrolled copy of bill or resolution. 

85. Giving or offering bribes to members of the legislature. 

86. Receiving bribes by members of the legislature. 

87. Witnesses refusing to attend, testify or produce papers before 

the legislature or committees thereof. 

88. Members of the legislature, in addition to other ponaltiesi to 

forfeit office and be disqualified, eto. 

Sec. 81. Every person who wilfully, and by force or Preventing 
fraud, prevents the legislature of this state, or either of oro^^ui^ 
the houses cooiposing it, or any of the members thereof, b^*^"(^tibe 
from meeting or organizing, is guilty of felony. legirfatare. 

N. Y. P. 0. i lis. 

Sec. 82. Every person who wilfully disturbs the legis- Disturbing 
lature of this state, or either of the houses composing it, ture wuie 
while in session, or who commits any disorderly conduct **"* 

in the immediate view and presence of either house, tend- 
ing to interrupt its proceedings or impair the respect due 
to its authority, is guilty of a misdemeanor. 

N. Y. P. C. i 114. 

Seo. 83. Every person who fraudulently alters the Altering 

« «. n , ..1 1 .. ..11 1 , , draftofbUl 

draft of any bill or resolution which has been presented orr«Miution 
to either of the houses composing the legislature, to be 
passed or adopted, with intent to procure it to be passed 
or adopted by either house, or certified by the presiding 
officer of either house, in language different from that 
intended by such house, is guilty of felony. 

N. Y. P. c. J 118. 

Sec. 84. Every person who fraudulently alters the Altering 
enrolled copy of any bill or resolution which has been ^^^^mii 
passed or adopted by the legislature of this state, with <»"«»>'»**<« 
intent to procure it to be approved by the governor, or 
certified by the secretary of state, or printed or published 

4 
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by the printer of the statutes, in language different from 
that in which it was passed or adopted by the legisla- 
ture, is guilty of felony. 

N. Y. P. c. J 119. 

Seo. 85. (§§ 84, 85, 86.) Every person who gives or 
offers to give a bribe to an}- member of the legislature, or 
to another person for him, or attempts by menace, de- 
ceit, suppression of truth or any corrupt means, to influ- 
ence a member in giving or withholding his vote, or in 
Dot attending the house or any committee of which he is 
a member, is punishable by imprisonment in the state 
prison not less than one nor more than ten years. 

SUtatea of 1863, p. 645, Uh^', N. T. P. 0. { 120. 

Seo. 86. (§§ 84, 85, 86.) Every member of either of 
the houses composing the legislature of this state who 
asks, receives or agrees to receive, any bribe, upon any 
understanding that his official vote, opinion, judgment or 
action shall be influenced thereby, or shall give, in any 
particular manner, or upon any particular side of any 
question or matter upon which he may be required to act 
in his official capacity, or gives, or offers or promises to 
give, any official vote in consideration that another mem- 
ber of the legislature shall give any such vote either upon 
the same or another question, is punishable by imprison- 
ment in the state prison not less than one nor more than 
fourteen years. 

Statutes of 1868, p. 645, Jjf 1, 2 ; N. T. P. 0. i 121. 

. Sso. 87. Every person who, being summoned to attend 
as witness before either house of the legislature or any 
committee thereof, refuses or neglects, without lawful 
excuse, to attend pursuant to such summons; and every 
person who, being present before either house of the leg- 
islature or any committee thereof, wilfully refuses to be 
sworn or to answer any material and proper question, or 
to produce, upon reasonable notice, any material and pro- 
per books, papers or documents in his possession or under 
his control, is guilty of a misdemeanor. 

Statutes of 1857, p. 97, } 1 ; N. Y. P. G. H 122, 123. 

Sec 88. Every member of the legislature convicted of 
any crime defined in this chapter, in addition to the pun- 
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iehrnent prescribed forfeits his office and is forever dis- 
qualified from holding any office in this state. 

N. Y. P. 0. ; 124. 



TITLE VII. 

or GRIMES AGAINST PUBLIO JUSTICE. 

Chapter I. Bribery atid corruption. 

II. Re9cue9. 

III. Encapes and aiding therein, 

IV. Forging, aealing, mutilating and fahifying 

judicial and public records and documents, 
y . Perjury and subornation of perjury, 
VI. Falsifying evidence, 
VII. Other offences against public justice. 
VIII. Conspiracy, 



CHAPTER I. 

BRIBERT AND CORRUPTION. 

SccnoN 92. GiTSng bribes to judges, jurors, referees, eto. 

93. Reeeiving bribes by judicial officers, jurors, etc. 

94. Extortion. 

96. Improper attempts to influence jurors, referees, etc. 

96. Misconduct of jurors, referees, eto. 

97. Justice or constable purchasing judgment. 

98. Offioers to forfeit^ and be disqualified fh>m holding office. 

Sec. 92. (§§ 84, 85, 86, 106.) Every person who gives OiTiiig 
or offers to give a bribe to any judicial officer, juror, judgeaju- 
referee, arbitrator or nmpire, or to any person who may ee^'ete. 
be authorized by law to hear or determine any question 
or controversy, with intent to influence his vote, opinion 
or decision upon any matter or question which is or may 
be brought before him for decision, is punishable by 
imprisonment in the state prison not less than one nor 
more than ten years. 

Statutes of 1866, p. 220, { 10 ; 1863, p. 645, {{ I, 2; N. 
T. P. C. 1 125. 
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Sec. 98. (§§ 84, 85, 86, 106.) Every judicial officer, juror, 
referee, arbitrator or umpire, and every person author- 
ized by law to hear or determine any question or contro- 
versy, who asks, receives or agrees to receive, any bribe, 
upon any agreement or understanding that his vote, 
opinion or decision upon any matters or question which 
is or may be brought before him for decision, shall be 
influenced thereby, is punishable by imprisonment in the 
state prison not less than one nor more than ten years. 

8tatat68 of 1856, p. 220, i 10 ; 1863, p. 645, U 84, 85, 
86 ; N. T. P. C. J 126. 

Sbo. 94. (§§ 84, 86.) Every judicial officer who asks 
or receives any emolument, gratuity or reward, or any 
promise thereof, except such as may be authorized by 
law, for doing any official act, is guilty of a misdemeanor. 

Statute! of 1860« p. 229 ; N. Y. P. C. { 102. 



Improper 
attempta to 
influence 
Jnron, ref- 
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Sec. 95. Every person who corruptly attempts to in- 
fluence a juror, or any person summoned or drawn as a 
juror, or chosen as an arbitrator or umpire, or appointed 
a referee, in respect to his verdict in, or decision of, any 
cause pending, or about to be brought before him, either — 

1. By means of any communication, oral or written, 
bad with him, except in the regular course of proceed- 
ings upon the trial of the cause ; or, 

2. By means of any book, paper or instrument exhib- 
ited, otherwise than in the regular course of proceedings 
upon the trial of the cause ; or, 

3. By means of any threat, intimidation, persuasion or 
entreaty; or, 

4. By means of any assurance or promise of any pecu- 
niary or other advantage ; or, 

5. By publishing any statement, argument or observa- 
tion relating to the cause — 

Is punishable by fine not exceeding five thousand dol- 
lars, or by imprisonment in the state prison not exceed- 
ing five years. 

StAtatAS of 1866, p. 220, 1 10; K. T. P. 0. { 131. 



uiMODdnot Seo. 96. Every juror, or person drawn or summoned 
reftre^eta as a juror. Or choscn arbitrator or umpire, or appointed 
referee, who either — 
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1. Makes any promise or agreement to give a verdict 
or decision for or against any party; or, 

2. Wilfally and corruptly permits any communication 
to be made to him, or receives any book, paper, instru- 
ment or information relating to any cause pending before 
him, except according to the regular course of proceed- 
ings upon the trial of such cause— 

Is punishable by fine not exceeding five thousand dol- 
lars, or by imprisonment in the state prison not exceed- 
ing five years. 

Statates of 1856, p. 220, § 10 ; N. Y. P. C. J 128. 

Seo. 97. Every justice of the peace or constable of the Jiuticeor 
same township who purchases or is interested in the pur- purcfaaaing 
chase of any judgment or part thereof on the docket of, §f^®°*' 
or on any docket in possession of such justice, is guilty of 
a misdemeanor. 

Seo. 98. Every officer convicted of any crime defined officento 

in this chapter, in addition to the punishment prescribed, disquaufled^ 

forfeits his office and is forever disqualified from holding oin^. ^ °^ 
any office in this state. 



CHAPTER II. 

RESCUES. 



SscnoH 101. Besouing pnsonan. 

102. Retaking gooda from castody of officer. 

Sec 101. (§§ 93, 94.) Every person who rescues or BMcniag 
attempts to rescue, or aids another person in rescuing or ^ ****"* 
attempting to rescue, any prisoner from any prison, or 
from any officer or person having him in lawful custody, 
is punishable as follows : 

1. If such prisoner was in custody upon a conviction 
of felony punishable with death: by imprisonment in the 
state prison not less than one nor more than fourteen 
years. 

2. If such prisoner was in custody upon a conviction 
of any other felony : by imprisonment in the state prison 
not less than six months nor more than five years. 

3. If such prisoner was in custody upon a charge of 
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felony : by a fine not exceeding one thousand dollars and 
imprisonment in the county jail not exceeding two years. 
4. If such prisoner was in custody otherwise than upon 
a charge or conviction of felony : by fine not exceeding 
five hundred dollars and imprisonment in the county jail 
not exceeding six months. 

Seo. 102. Every person who wilfully injures or de- 
stroys, or takes or attempts to take, or assists any person 
in taking or attempting to take, from the custody of any 
officer or person, any personal property with such officer 
or person has in charge under any process of law, is 
guilty of a misdemeanor. 

N. T. P. C. ; 135. 



CHAPTER in. 



Escape from 
state pHson 
N. 8. 



IB0APX8 AND AIDINQ THEREIN. 

SconoH 105. Bfloapet from state priflon. 

106. Attempt to escape from state pEison. 

107. Escapes from other than state prison. 

108. Officers suffering convicts to escape. 

109. Assisting prisoner to escape. 

110. Carrying into prison things usefol to aid in an escape. 

Sec 105. Every prisoner confined in the state prison 
for a term less than for life, who escapes therefrom, is 
punishable by imprisonment in the state prison for a term 
equal in length to the term he was serving at the time of 
such escape. 

SUtntes of 1855, p. 203, i 1. 

Sec. 106. Every prisoner confined in the state prison 
for a term less than for life, who attempts to escape from 
such prison, is guilty of felony. 

N. Y. P. C. i 138. 

S5^£S° ^^^' ^^"* E^^J^y prisoner confined in any Other prison 
state prison, than the State prison, who escapes or attempts to escape 
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therefrom, is guilty of a misdemeanor. 

Seo 108. (§ 99.) Every keeper of a prison, sheriff, 
deputy sheriff, constable or jailer, or person employed as 
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a gnard, who frandulently contrives, procures, aids, con- 
Dives at or volantarily permits the escape of any prisoner 
in custody, is punishable by imprisonment in the state 
prison not exceeding ton years, and fine not exceeding 
ten thousand dollars. 

Rep. Cod. LawB of Cal. 1869, } 114. 

Sbo. 109. (98.) Every person who wilfully assists any Aaitoting 
prisoner confined in any prison or in the lawful custody L»p«!'^ 
of any officer or person, to escape, or in an attempt to 
escape, from such prison or custody, is punishable as pro- 
vided in section one hundred and eight of this code. 

N. T. P. C. ; 144. 

Sec. 110. (96.) Every person who carries or sends into OBnyiiig 
a prison anything useful to aid a prisoner in making his thinnnaeftii 
escape, with intent thereby to facilitate the escape of any wcape. 
prisoner confined therein, is punishable as provided in 
section one hundred and eight of this code. 

N. Y. P. C. ; 142. 



CHAPTER IV. 



rOBQINO, STEALING, MUTILATING AND TALSIFYING JUDICIAL 
AND PUBLIC RECORDS AND DOOUMBNTB. 

SBCTxoir 113. Larceny, destraetion, etc., of records by officers hariog them 
in onatody. 
.114. Laroeoy, destmction, etc., of records by other persons. 
115. Offering false or forged Infltrnments td be filed of record. 

Sec. 113. (§87.) Every officer having the custody of any Larceny, 
record, map or book, or of any paper or proceeding of eS., ofrec- 
any court, filed or deposited in any public office, or placed cenhavug' 
in his hands for any purpose, who is guilty of stealing, co^j. 
wilfully destroying, mutilating, defacing, altering or 
falsifying, removing or secreting, the whole or any part 
of such record, map, book, paper or proceeding, or who 
permits any other person so to do, is punishable by 
imprisonment in the state prison not less than one nor 
more than fourteen years. 

N. Y. P. 0. i 147. 
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Larceny. Seo. 114. (§ 87.) Everv persoD not an officer such as is 

deetnictionp « , . , 

etc., of reo- referred to in the preceding section, who is guilty of any 

penons. of the acts Specified in that section, is punishable bv 

imprisonment in the state prison not exceeding five years, 

or in a county jail not exceeding one year, or by a fine 

not exceeding one hundred dollars, or by both. 

N. T. P. c. i 148. 

offMjngfciM Sbo. 115. Every person who knowingly procures or 
inBtrameDtB offcrs any falsc or forged instrument to be filed, rei^istered 

to be filed of "^ ^ i i 

record. or recorded in any public office within this state, which 
instrument, if genuine, might be filed, or registered, or 
recorded, under any law of this state or of the United 
States, is guilty of felony. 

N. Y. P. c. § 149. 



CHAPTER V. 

PERJURY AND SUBORNATION OF PERJURY. 

Sbotiov 118. Perjury defined. 

119. Oath defined. 

120. Oath of office. 

121. Irregularity in adminiatering. 

122. Incompetency of witness no defence. 

123. Witness' knowledge of materiality of his testimony not 

necessary. 

124. Making deposition, etc., when deemed complete. 

125. Statement of that which one does not know to he true. 

126. Punishment of peijury. 

127. Subornation of peijury. 

128. Procuring the execution of innocent person. 

PeijOT Seo. 118. (§ 82.) Every person who, having taken an 

oath that he will testify, declare, depose or certify truly 
before any competent tribunal, officer or person, in any 
of the cases in which such an oath may by law be admin- 
istered, wilfully and contrary to such oath, states as true 
any material matter which he knows to be false, is guilty 

of perjury. 

N.Y. p. c. J 160. 

••Oath »• Seo. 119. The term " oath " as used in the last section, 

defined. ' ' 

includes an affirmation, and every other mode authorized 
by law of attesting the truth of that which is stated. 
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NoTB. — Modes of administering oaths and affirmations in 
Tarions cases are prescribed in other portions of this 
revision. 

Seo. 120. So mach of an oath of office as relates to the oath of office 
fatnre performance of official duties is not sach an oath as 
is intended by the two preceding sections. 

Seo. 121. It is no defence to a prosecution for perjury inwianty 
that the oath was administered or taken in an irregular tering. 
manner. 

I Selden (N. Y.), 67. 



Seo. 122. It is no defence to a prosecution for perjury inoompe. 

tancy of 
witneei i 
defence. 



that the accused was not competent to give the testi- witeenno 



mony, deposition or certificate of which falsehood is 
alleged. It is sufficient that he did give such testimony 
or make such deposition or certificate. 

10 Johns. (N. Y.), 167. 

Sec. 123. It is no defence to a prosecution for perjury witness' 
that the accused did not know the materiality of the false materiailtT 

*^ of his teen- 

Statement made by him: or that it did not, in fact, affect monynot 
the proceeding in or for which it was made. It is sufficient 
that it was material and might have been used to affect 
such proceeding. 

Sec 124. The making of a deposition or certificate is Making 
deemed to be complete, within the provisions of this et^^hen 
chapter, from the time when it is delivered by the pISS. **^ 
accused to any other person with intent that it be uttered 
or published as true. 

Seo. 125. An unqualified statement of that which one statement of 
does not know to be true, is equivalent to a statement of onedoeenot 
that which one knows to be false. t^T 

NoTB. — The seyen preceding sections are adopted firom 
the New York penal code, sections 151, 152, 153, 154, 155, 
156, 157. 

Seo. 126. (§ 82.) Perjury is punishable by imprison- Pantahment 
ment in the state prison not less than one nor more than ^ ^ ^^' 
fourteen years. 
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Seo. 127. (§ 82.) Every person who wilfully procures 
another person to commit perjury, is guilty of suborna- 
tion of perjury, and is punishable in the same manner as 
he would be if personally guilty of the perjury so pro- 
cured. 

N. Y. P. C. M 162, 168. 



gwjnring Sko. 128. (§ 83.) Every person who, by wilful perjury 

tionof inno- or subomatiou of perjury, procures the conviction and 

execution of any innocent person, is punishable by death. 

Note. — This aeotion is founded on the 83d of the erimefl 
and punishment aot, which declares that any person so 
procuring the conviction and execution of an innocent 
person ** shall 6« deemed guiUy of fnurder," The offence 
certainly does not faU within any known definition of 
murder, and is repugnant to the definition of murder 
giren in our statutes. The oomnussion hare therefore 
deemed it adyisable to omit the words quoted and to tJhx 
the punishment to the act itself. 



CHAPTER IV. 



VAL8IFTING EYIDENOE. 



Offering ftlse 
eridenoe. 
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Sbotiov 132. Offering false eyidenoe. 

133. Beceiring a witness. 

134. Preparing false eyidence. 

135. Destroying eyidence. 

136. Preyenting or dissuading witness from attending. 

137. Bribing witnesses. 

138. Taking or offering to take bribes. 

Sec. 182. Every person who, upon any trial, proceed- 
ing, inquiry or investigation whatever, authorized by law, 
offers in evidence, as genuine, any book, paper, document, 
record or other instrument in writing, knowing the same 
to have been forged or fraudulently altered, -is guilty of 
felony. 

Seo. 188. Every person who practices any fraud or 
deceit, or knowingly makes or exhibits any false state- 
ment, representation, token or writing to any witness or 
person about to be called as a witness upon any trial, pro- 
ceeding, inquiry or investigation whatever, authorized by 
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law, with intent to affect the tebtimony of such witness, 
is guilty of a misdemeanor. 

Seo. 134. Every person guilty of preparing any false Preparing 
book, paper, record, instrument in writing, or other mat- dence. 
ter or thing, with intent to produce it, or allow it to be 
produced for any fraudulent or deceitful purpose, as gen- 
uine, upon any trial, proceeding or inquiry whatever, 
authorized by law, is guilty of feloity. 

Sec. 135. Every person who, knowing that any book, Destroyiiig 
paper, record, instrument in writing, or other matter or * ^^^* 
thing, is about to be produced in evidence upon any trial, 
inquiry or investigation whatever, authoriased by law, 
wilfully destroys or conceals the same, with intent thereby 
to prevent it from being produced, is guilty of a misde- 
meanor. 

Sec. 136. Every person who wilfully prevents or dis- preTenting 

suades any person who i^ or may become a witness, from ^itDeesfhun 

attending upon any trial, proceeding or inquiry author- *"®'^^°«' 
ized by law, is guilty of a misdemeanor. 

Sec. 137. Every person who gives or offers, or prom- Bribing 
ises to give, to any witness, or person about to be called 
as a witness, any bribe, upon any understanding or agree- 
ment that the testimony of such witness shall be thereby 
influenced, or who attempts by any other means fraudu- 
lently to induce any witness to withhold true testimony, 
is guilty of a misdemeanor. 

Sec. 138. Every person who is a witness, or is about lucingor 
to be called as such, who receives or offers to receive any take bribes. 
bribe, upon any understanding that his testimony shall 
be influenced thereby, or that he will absent himself from 
the trial or proceeding upon which his testimony is re- 
quired, is guilty of a misdemeanor. 

NoTB.— The preceding ohapter is founded upon section 3 
of the act of April 27th, 1863 (Stat. 1863, p. 645), and 
■eotionfl 84 and 86 of the crimes and punishment act, as 
amended by the act cited. The language adopted is that of 
the N. T. penal code, sections 165 to 170, inclusive. They 
more clearly define the offences and carry out what evidently 
was the spirit and intent of that act. 
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CHAPTER VII. 

OTHER OFFENCES AGAINST PUBLIC JUSTICE. 

Sscnoir 142. Offieer reftising to receire or arrest parties charged with crime. 
148. Pahlic administrator, neglect of dnty or TioUtion of dnty by. 

144. Receiving fee or compensation for serrices rendered in arrest- 

ing fugitives from jostice. 

145. Delaying to take person arrested before a magistrate. 

146. Making arrests, etc., without lawftil authority. 

147. Inhumanity to prisoners. 

148. Resisting public officers in the discharge of their duties. 

149. Assaults, etc., by officers, under color of authority. 
160. Refusing to aid officer in arrest, etc 

151. Taking extrarjadicial oaths. 

152. Administering extra-judicial oaths. 
158. Compounding crimes. 

154. Debtor fhiudulently concealing his property. 

155. Defendant fraudulently concealing his property. 

156. Fraudulent pretences relative to birth of infant 

157. Substituting one child for anotiier. 

158. Common barratiy defined. How punished. 
169. What proof is required. 

160. Misconduct by attorneys. 

161. Buying demands or suit by an attorney. 

162. Attorneys forbidden to defend prosecutions carried on by ' 

their partners or formerly by themselves. 
16.^. Limitation of preceding section. 

164. Grand juror acting after challenge has been allowed. 

165. Bribing members of common councils, boards of supervisors 

or trustees. 

166. Criminal contempts. 

167. False certificates by public officers. 

168. Disclosing fact of indictment or presentment having been 

found or made. 

169. Grand juror disclosing what transpired before the grand jury. 

170. Maliciously procuring search warrant. 

171. Unauthorised communication with convict in the state prison. 

172. Keeping liquor within two miles of state prison. 
178. Importing foreign convicts. 

174. Bringing Chinese into the state. 

175. Separate and distinct prosecutions. 

176. Omission of duty by public officer. 

177. Commission of prohibited acts, when no penalty is preeoribed. 

Officer reftis- Sec. 142. (§100.) Every sheriff, coroner, keeper of a 
oramwtpar- jail, coDBtable or othoF peace officer, who wilfully refuses 
with crime, to reccivo or arrest any person charged with a criminal 
offence, is punishable by fine not exceeding five thousand 
dollars, and imprisonment in the county jail not exceed- 
ing five years. 
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Sec. 143. Every person holding the office of public ad- Public ad- 
mi niBtrator, who wilfully refuses or neglects to perform SiSectof'* 
the duties thereof, or who violates any provision of law iiSion%f 
relating to his duties or the duties of his office, for which **°*^^y' 
some other punishment is not prescribed, is punishable by 
fine not exceeding five thousand dollars, or imprisonment 
in the county jail not exceeding two years, or both. 

Statatea of 1851, p. 488, | 303. RecriTing 

fee or com- 

Sec. 14 a. Every person who violates any of the provi- ^r°Mr^e> 
sions of section fifteen hundred and fifty-eight is guilty of SJ^tiSi*^ 
a misdemeanor. S^^'Stice. 

Sec. 145. Every public officer or other person, having Delaying to 
arrested any person upon a criminal charge, who wilfully arrested 
delays to take such person before a magistrate having istntei"*^' 
jurisdiction, to take his examination, is guilty of a mis- 
demeanor. 

N. Y. P. C. i 174. 

Sec. 146. Every public officer, or person pretending to Making 
be a public officer, who, under the pretence or color of ^thoutW. 
any process or other legal authority, arrests any person '^*°**»°^*y 
or detains him against his will, or seizes or levies upon 
any property, or dispossesses any one of any lands or 
tenements, without a regular process or other lawful au- 
thority therefor, is guilty of a misdemeanor. 

N. T. P. c. i 176. 

Seo. 147. (§ 88.) Every officer who is guilty of wilful inhumanity 

.« .. .. • • ji.*to priflonera. 

inhumanity or oppression toward any prisoner under his 
care or in his custody, is punishable by fine not exceeding 
two thousand dollars, and by removal from office. 

Sec. 148. (§92.) Every person who wilfully resists, de- Reeisting 
lays or obstructs any public officer in the discharge, or cenin^he 
attempt to discharge any duty of his office, when no other thdr dauea. 
punishment is prescribed, is punishable by fine not ex- 
ceeding five thousand dollars, and imprisonment in the 
county jail not exceeding five years. 

SUtutea of 1860, p. 125, } I ; K. Y. P. C. { 180. 

Seo. 149, (§ 92.) Every public officer who, under color Aasanita, 
of authority, without lawful necessity, assaults or beats ce«' under' 
any person, is punishable by fine not exceeding five Swity.*'*" 
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thoasaDd dollars, and imprisoDment in the county jail not 
exceeding five years. 

Statates of I860, p. 125, } 1. 

Sbo. 150. (§ 128.) Every male person above eighteen 
years of age who neglects or refuses to join the posie cam- 
itatus or power of the county, by neglecting or refusing 
to aid and assist in taking or arresting any person against 
whom there may be issued any process, or by neglecting 
to aid and assist in retaking any person who, after being 
arrested or confined, may have escaped from such arrest 
or imprisonment, or by neglecting or refusing to aid and 
assist in preventing any breach of the peace, or the com- 
mission of any criminal offence, being thereto lawfully 
required by any sheriff, deputy sheriff, coroner, constable, 
judge, or justice of the peace, or other officer concerned 
in the administration of justice, is punishable by fine of 
not less than fifty nor more than one thousand dollars. 

Sec. 151. Every person who takes an oath before an 
officer or person authorized by law to administer oaths, 
except when such oath is required or authorized by law, 
or is required by the provisions of some contract as the 
basis of or in proof of a claim, or when the same has 
been agreed to be received by some person as proof of 
any fact in the performance of any contract, obligation or 
duty, instead of o4ber evidence, is guilty of a misdemeanor. 

y. T. P. c. j 181. 

Seo. 152. Every officer who administers an .oath to 
another person, or who makes and celivers any certifi- 
cate that another person has taken an oath, except when 
such oath is required or authorized by law, or is required 
by the provisions of some contract as a basis of or in 
proof of a claim, or when the same has been agreed to be 
received by some person as a proof of any fact in the 
performance of any contract, obligation or duty, instead 
of other evidence, is guilty of a misdemeanor. 

N. Y. P. c. ; 182. 

Seo. 153. (§ 101.) Every person who, having knowl- 
edge of^ the actual commission of a crime, takes money or 
property of another, or any gratuity or reward, or any 
engagement, or promise thereof, upon any agreement or 
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underBtanding to compound or conceal such crime, or to 
abstain from any prosecntion thereof, or to withhold any 
evidence thereof, except in the cases provided for by law, 
in which crimes may be compromised by leave of court, 
is punishable as follows: 

1. By imprisonment in the state prison not exceeding 
five years, or in a county jail not exceeding one year, 
where the crime was punishable by death or imprison- 
ment in the state prison for life. 

2. By imprisonment in the state prison not exceeding 
three years, or in the county jail not exceeding six 
months, where the crime was punishable by imprison- 
ment in the state prison for any other term than for life. 

3. By imprisonment in the county jail not exceeding 
six months, or by fine not exceeding five hundred dollars, 
where the crime was a misdemeanor. 

KoTB. — This seotlon was compiled from section 101 of 
the crimes and punishment act, and section 257 of the crim- 
inal practice act (Stat. 1850, p. 229 ; 1851, p. 212), with 
the panishment graded in proportion to the enormity of the 
offence componnded. The langaage is nearly that of the 
New York penal code, section 183. 

Seo. 154. (§ 134.) Every debtor who fraudulently re- Debtor 
moves his property or effects out of this state, or fraud- concealing 
ulently sells, conveys, assigns or conceals his property, ^™ 
with intent to defraud, hinder or delay his creditors of 
their rights, claims or demands, is punishable by impris- 
onment in the county jail not exceeding»one year, or by 
fine not exceeding five thousand dollars, or by both. 

Sec. 155. (§ 185.) Every person against whom an frJi^J^iJ.ntiy 
action is pending, or against whom a judgment has been J^**^^ 
rendered for the recovery of any personal property, who 
fraudulently conceals, sells or disposes of such property, 
with intent to hinder, delay or defraud the person bring- 
ing such action or recovering such judgment, or with such 
intent removes such property beyond the limits of the 
county in which it may be at the time of the commence- 
ment of such action or the rendering of such judgment, 
is punishable as provided in the preceding section. 

Fraudulent 

Seo. 156. Every person who fraudulently produces an KSS?e1o 
infant, falsely pretending it to have been born of any \^u 
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parent whose child would be entitled to inherit any real 
estate or to receive a share of any personal estate, with 
intent to intercept theinheritanceof any such real estate, 
or the distribation of any sach personal estate from any 
person lawfully entitled thereto, is punishable by imprison- 
ment in the state prison not exceeding ten years. 

N. T. p. C. i 212. 

satotitadng Sbo. 157. Evcrv pcrsou to whom an infant has been 

one child Ibr ^ r 

•Bother. confided for nursing, education or any other purpose, who, 
with intent to deceive any parent or guardian of such 
child, substitutes or produces to such parent or guardian 
another child in the place of the one so confided, is pun> 
ishable by imprisonment in the state prison not exceed- 
ing seven years. 

N. T. P. c. 2 213. 

^Maon Sec. 158. Common barratry is the practice of exciting 

fined; how grouudlcss judicial proceedings, and is punishable by 
imprisonment in the county jail not exceeding six months 
and by fine not exceeding five hundred dollars. 

N. T. p. c. i 190. 

What proof ^*^* ^^^' ^^ pcrsou Can be convicted of common bar- 
i8 required, r^try cxccpt upou proof that he has excited suits or pro- 
ceedings at law in at least three instances, and with a 
corrupt or malicious intent to vex and annoy. 

N. Y. P. C. i 192. 

« 

fiiiscondact Seo. 160. Evcry attorney who, whether as attorney or 
yattom^js. ^ counscllor, either — 

1. Is guilty of any deceit or collusion, or consents to 
any deceit or collusion, with intent to deceive the court 
or any party ; or, 

2. Wilfully delays his client's suit with a view to his 
own gain ; or, 

3. Wilfully receives any money or allowance for or on 
account of any money which he has not laid out or become 
answerable for — 

Is guilty of a misdemeanor. 

N. Y. P. C. i 209. 

£ind8*OT*' Sec. 161. Every attorney who, either directly or indi- 
StoJSeyT rectly, buys or is interested in buying any evidence of 
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debt or thing in action, with intent to bring sait thereon, 
is guilty of a misdemeanor. 

N. Y. P. C. ; 194. 

Sec. 162. Every attorney who directly or indirectly Attorneys 
advises in relation to, or aids or promotes the defence of defend prcs. 

«.. ..1 A* I* ecQtione car* 

any action or proceeding m any court, the prosecntion of tied on by 
which is carried on, aided or promoted by any person as nen ot for- 
district attorney or other public prosecutor, with whom SlniweiTes. 
such person is directly or indirectly connected as a part- 
ner; or \^ho, having himself prosecuted or in any manner 
aided or promoted any action or proceeding in any court 
as district attorney or other public prosecutor, afterwards, 
directly or indirectly, advises in relation to or takes any 
part in the defence thereof, as attorney or otherwise, or 
who takes or receives any valuable consideration from or 
on behalf of any defendant in any such action, upon any 
understanding or agi'^eement whatever having relation to 
the defence thereof, is guilt}^ of a misdemeanor, and in 
addition to the punishment prescribed therefor, he forfeits 
his license to practise law. 

N. Y. p. C. i 730. 

Sec. 163. The preceding section does not prohibit an umitationa 
attorney from defending himself in person, as attorney or ^cUraT**^ 
counsel, when prosecuted, either civilly or criminally. 

N. Y. P. c. i 731. 

Sec. 164. Every strand juror who, with knowledfi^e that Grand jtu-or 

•' ° •* ° acting after 

a challenge interposed against him by a defendant has chauenge 
been allowed, is present at, or takes part or attempts to aUowed. 
take part in, the consideration of the charge against the 
defendant who interposed the challenge, or the delibera- 
tions of the grand jury thereon, is guilty of a misde- 
meanor. 

N. Y. P. C. i 203. 

Sec. 165. (§§ 84, 85.) Every person who gives or offers Bribing 
a bribe to any member of any common council, board of ^^<^!^ 
supervisprs or board of trustees of any county, city or JSStoof 
corporation, with intent to corruptly inflaence such mem- wtenrtMiu 
ber in his action on any matter or subject pending before 
the body of which he is a member, and every member of 

6 
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either of the bodieB meDtioned Id this section who receives 
or offers to receive any such bribe, is panishable by 
im prison men t in the state prison for a term not less than 
one nor more than fourteen years, and is disqualified 
from holding any office in this state 

Statates of 1863, p. A45, JJ 1, 3. 

Crtminai Seo. 166. Every person guilty of any contempt of 

court, of either of the following kinds, is guilty of a mis- 
demeanor : 

1. Disorderly, contemptuous or insolent behavior com- 
mitted during the sitting of any court of justice, in imme- 
diate view and presence of the court and directly tending 
to interrupt its proceedings or to impair the respect due 
to its authority. 

2. Behavior of the like character committed in the 
presence of any referee, while actually engaged in any 
trial or hearing, pursuant to the order of any court, or in 
the presence of any jury while actually sitting for the 
trial of a cause, or upon any inquest or other proceeding 
authorized by law. 

3. Any breach of the peace, noise or other disturbance, 
directly tending to interrupt the proceedings of any 
court. 

4. Wilful disobedience of any process or order lawfully 
issued by any court. 

6. Besistance wilfully offered by any person to the law- 
ful order or process of any court. 

6. The contumacious and unlawful refusal of any per- 
son to be sworn as a witness; or, when so sworn, the like 
refusal to answer any material question. 

7. The publication of a false or grossly inaccurate 
report of the proceedings of any court. 

8. Presenting to any court having power to pass sen- 
tence upon any prisoner under conviction, or to any mem- 
ber of such court, any affidavit or testimony, or represen- 
tation of any kind, verbal or written, in aggravation or 
mitigation of the punishment to be imposed upon such 
prisoner, except as provided in this code. 

N. T. P. c. i 201. 

False certifl- Seo. 167. Evcry public officer authorized by law to 
S^Je??**' make or give any certificate or other writing, who makes 
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and delivers as trae any each certificate or writing, con- 
taining statements which he knows to be false, is guilty 
of a misdemeanor. 

N. Y. P. C. J 223. 

Sec. 168. Every grand juror, district attorney, clerk, jMBciosing 
judge or other officer, who, except by issuing or in exe- moot or pre- 
cuting a warrant of arrest, wilfully discloses the fact of a having been 
presentment or indictment having been made for a felony, m^e. 
nntil the defendant has been arrested, is guilty of a mis- 
demeanor. 

N. Y. P. C. i 217. 

NoTB. — This section is founded upon sections 223 and 
224 of the criminal praoUoe act (Stat. 1851, p. 212), extended 
to embrace indictments as well aa presentments, the rea- 
son of the rale applying with as much force to one as to 
the other. 

Seo. 169. Every grand juror who, except when re- orandjuror 
quired by a court, wilfully discloses any evidence adduced whittraSs- 
before the grand jury, or anything which he himself or fh© grand'* 
any other member of the grand jury may have said, or ^"^* 
in what manner he or any other grand juror may have 
voted on a matter before them, is guilty of a misdemeanor. 

N. Y. P. C. i 218. 

Sec. 170. Every person who maliciously, and without Maiiciousij 
probable cause, procures a search warrant or warrant of JS^?h*°* 
arrest to be issued and executed, is guilty of a misde- n^T"*' 
meanor. 

Sec. 171. Every person, not authorized by law, who, upauthor. 
without the consent of the warden, or other officer in ^^jS^"" 
charge of the state prison, communicates with any convict J^ eute"^^ 
therein, or brings into or conveys out of the stat^ prison ^^^' 
any letter or writing to or from any convict, is guilty of 
a misdemeanor. 

Seo. 172. Every person who, within two miles of the Keeping 
land belonging to this state, upon which the state prison t^?miiee 
is situated, keeps, sells, gives away or offers for sale any priaon. 
vinous, malt or spirituous liquors, is guilty of a misde- 
meanor. 

Statntes of 1855, p. 108, H 1, 2. 
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Sec. 173. Every captain, master of a vessel or other 
person, who wilfully imports, brings or sends, or caases 
or procures to be brought or sent, into this state, any per- 
son who is a foreign convict of any crime which, if com- 
mitted within this state, would be punishable therein 
(treason and misprision of treason excepted), or mi ho is 
delivered or sent to him from any prison or place of con- 
finement in any place without this state, is guilty of a 
misdemeanor. 

NoTB. — Baaed apon the act of 1860, in relation to the 
importation of conriote. (Stat I860, p. 202, |J 1, 2.) 

Seo. 174. Every person bringing to or landing within 
this state any person born either in the empire of China 
or Japan, or the islands adjacent to the empire of China, 
without first presenting to the commissioner of immigra- 
tion evidence satisfactory to such commissioner that such 
person desires voluntarily to come into this state and is 
a person of good character, and obtaining from such com- 
missioner a permit describing such person and authorizing 
the landing, is punishable by a fine of not less than one 
nor more than five thousand dollars, or by imprisonment 
in the county jail not less than two nor more than twelve 
months. 

KoTB. — This section emhodies the material penal provi- 
sions of the act to prevent the kidnapping and importation 
of Mongolian females for criminal purposes, and the kindred 
act of Maroh 18th, 1870. (Stat. 1870, p. 330 et 9eq.) The 
provisions of this seotion are broad enough to include every 
offence deHned in either act. 



Separate and Seo. 175. Evcry Individual person of the classes re- 

difltinct n J 1 -1 

proiecQtions fcrrcd to in the two preceding sections, brought to or 
landed within this state contrary to the provisions of such 
sections, renders the person bringing or landing liable to 
a separate prosecution and penalty. 



Omleaion of 
dntj b J pnb* 
lie officer. 



Oommlsiion 
ofprohibited 
actofVhenno 
penalty is 
preacribed* 



Seo. 176. Every wilful omission to perform any duty 
enjoined by law upon any public officer, or person holding 
any public trust or employment, where no special provi- 
sion shall have been made for the punishment of such 
delinquency, is punishable as a misdemeanor. 

N. T. P. C. ; 216. 

Seo. 177. Where the performance of any act is pro- 
hibited by any statute, and no penalty for the violation of 
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Bach statute is imposed iQ aoy statute, the doing of such 
act is a misdemeanor. 

N. Y. P. c. ; tn. 



CHAPTER Vlll. 

CONSPIRACY. 



Sscnoir 182. Criminal oonspiraoy defined and paDishment fixed. 

183. No other oonapiraoies punishable oriminally. 

184. Otert aet, when neeeaaary. 

Sec. 182. (§ 102.) If two or more persons conspire — criminal 

1. To commit any crime; or, deo^TSd 

2. Falsely and maliciously to indict another for any S^ed. 
crime, or to procure another to be charged or arrested 

for any crime; or, 

3. Falsely to move or maintain any suit, action or pro- 
ceeding; or, 

4. To cheat and defraud any person of any property by 
any means which are in themselves criminal, or by any 
means which, if executed, would amount to a cheat, or to 
obtaining money or property by false pretences; or, 

5. To commit any i.ct injurious to the public health, to 
public morals, or to trade or commerce, or for the perver- 
sion or obstruction of justice or the due administration of 
the laws— 

They are punishable by imprisonment in the county 
jail not exceeding one year, or by fine not exceeding one 
thousand dollars. 

Sec 183. (§103.) No conspiracies, other than those toother 
enumerated in the preceding section, are punishable crim- ^£h^e' 

inally. crlmlnaUy. 

Sec 184. (§ 104.) No agreement, except to commit a omtftct, 
felony upon the person of another, or to commit arson or ^ *° ^^^' 
burglary, amounts to a conspiracy, unless some act, be- 
side such agreement, be done to effect the object thereof, 
by one or more of the parties to such agreement. 
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TITLE VIII. 

OF CRIMES AGAINST THE PERSON. 

Chapter I. Homicide, 

II. Mayhem, 

III. Kidnapping, 

IV. Robbery, 

V. Attempts to kill, 

YI. Assaults with intent to commit felony y other than 

assaults with intent to murder. 

VII. Duels and challenges, 

VIII. False imprisonment. 

IX. Assault and battery. 

X. Libel. 



CHAPTER I. 

HOMICIDE. 



Sbction 187. Murder defined. 

188. "Malice "defined. 

189. Degrees of murder. 

100. Punishment of murder. 

101. Petit treason abolished. 

192. Manslaughter defined. Voluntary and involuntary man- 

slaughter. 

193. Punishment of manslaughter. 

194. Deceased must die within a year and a day. 

195. Excusable homicide. 

190. Justifiable homicide by public officers. 

197. Justifiable homicide by other persons. 

198. Bare fear not to justify killing. 

199. Justifiable and excusable homicide not punishable. 

^^S. ^^^' ^^^' Murder is the unlawfal killing of a haman 

boing, with malice aforethought. 

Note. — The original seetion reads as follows : " Murder 
is the unlawful killing of a human being, with malice afore- 
thought, ^ther earpreM or implied. The unlauful killing 
may he effected hy any of the varioue meane iy which death 
may he oeeaeioned," (Stat. 1850L p. 23, § 19.) " Expreee 
or implied '* — these words are omitt^> for they are included 
.within the term *' malice/' and by \|^ next section it Is 

I 

I 

k 
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declared that malice, which is the ingredient of mnrder, 
may be expressed or implied. The sentence italicised is 
omitted, becanse it is snrplasage. Every nnlawfVil killing 
with malice aforethought being murder, it follows that any 
such killing effected by any means is murder. 

Seo. 188. Snch malice may be express or implied. It "ifauce'* 
is express, when there is manifested a deliberate intention ^^^^' 
unlawfully to take away the life of a fellow creature. It 
is implied, when no considerable provocation appears, or 
when the circumstances attending the killing show an 
abandoned and malignant heart. 

Note. — This section is based upon section 20 of the act 
of 1850 (Stat. 1850, p. 231), and part of section 21 of same 
act, as amended in 1850. (Stat. 1850, p. 219.) Section 20 
is as follows : " Express malice is that deliberate intention 
nnlawfnily to take away the life of a fellow creature which 
is manifested by external circumstances, capable of proof." 
This section did not pretend to define implied malice, but 
in section 21, which was devoted ohiefly to a division of 
murder into degrees, it is declared that " malice shall be 
implied when no considerable provocation appears, or when 
all the circumstances of the killing show an abandoned and 
malignant heart." It is very clear that neither definition 
is complete when the term malice is used in a general sense, 
as it IS used in the sections cited. The commission have 
placed the definition of malice express and of malice implied 
in the same section, and limited the definition to tiiat malice 
which is an ingredient of murder ; they omit Arom the 
definition of express malice the phrase " by external circum- 
stances capable of proof,'' for that phrase performs no office 
in the section, and constitutes at best a veiy indifferent 
definition of the word ** manifested," which precedes it. 

Sec. 189. (§ 21.) All murder which is perpetrated by Degrees 
means of poison, or lying in wait, torture, or by any °'"^^"' 
other kind of wilful, deliberate and premeditated killing, 
or which is committed in the perpetration or attempt to 
perpetrate arson, rape, robbery or burglary, is murder of 
the first degree ; and all other kinds of murder are of the 
second degree. 

Note. — This section is fonnded upon section 21 of the 
crimes and punishment act, as amended by the act of 1856. 
(Stat. 1856, p. 219.) The commission have made no 
material change in the language. They have taken from 
section 21 the definition of implied malice and the 
clause fixing the punishment of murder and the provision 
for determining the degree, and inserted them in this work, 
' in their appropriate places. At common law every unlawful 
killing of a human being, with malltie aforethought, was 
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punishable by death, bat as such killings differed greatly 
from each other in the degree of atrocionsness, the mani- 
fest injastice of inroMng them all in the same panish- 
ment led to the enactment of statutes dividing murder into 
two degrees, and aflSxing to murders of the seoond degree 
milder punishments than to those of the first. Among the 
first enactments to this end was the Pennsylvania statute of 
April 22d, 1794, of which ours is a copy. Since the enact- 
ment of the former, no subject has been the source of more 
patient judicial investigation than the distinction between the 
two degrees of murder. The jurist and the student, in pass- 
ing over the numerous ac|jadioations upon this most impor- 
tant subject, found it involved in obscurity. After all that 
had been written upon this topic, it remained for the supreme 
court of this state to be the first to draw the distinction be- 
tween the two degrees of murder, in language so dear, explicit 
and satisfactory, as to put the matter forever at rest. In 
the People vs. Vincente Sanchez (24 Cal. 29) Chief Jus- 
tice Sanderson, speaking for the court, says : ** In dividing 
murder into two degrees, the legislature intended to assign 
to the first, as deserving of greater punishment, all murders 
of a cruel and aggravated character ; and to the second, all 
other kinds of murder which are murder at common law ; 
and to establish a test by which the degree of every case of 
murder may be readily ascertained. That test may be thus 
stated : Is the killing wilful (that is to say, intentional), 
deliberate and premeditated ? If it is, the case falls within 
the first, and if not, within the second degree. There are cer- 
tain kinds of murder which carry with them conclusive 
evidence of premeditation. These the legislature has enu- 
merated in the statute, and has taken upon itself the respon- 
sibility of saying that they shall be deemed and held to be 
murder of the firvt degree. These cases are of two classes. 
First — Where the killing is perpetrated by means of poison, 
etc. Here the means used is held to be conclusive evidence 
of premeditation. The second is, where the killing is done 
in the perpetration or the attempt to perpetrate some one of 
the felonies enumerated in the statute. Here the oeeanon is 
made conclusive evidence of premeditation. Where the 
case comes within either of these classes, the test question — 
'Is the killing wilful, deliberate and premeditated?' — is 
answered by the statute itself, and the jury have no option 
but to find the prisoner guilty in the first degree. Hence, 
80 far as these two classes are concerned, all difficulty as to 
the question of degree is removed by the statute. But there 
is another and much larger class of cases included in the 
definition of murder in the first degree, which are of equal 
cruelty and aggravation with those enumerated, and which, 
owing to the different and countless forms which murder 
assumes, it is impossible to describe in the statute. In this 
class the legislature leaves the jury to determine, from all 
the evidence before, them, the degree of the crime, but pre- 
scribes, for the government of their deliberations, the same 
test which has been used by itself in determining the degree 
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of ih« otiier two elaaaos, to wit : the deliberate and preoon- 
eeived intei^t to kilL Thus the three olasees of cases which 
constitute murder of the first degree are made to stand upon 
the same principle. It is only in the latter class of oases 
that any diffioolty is experienced in drawing the distinotion 
between murder of the ilrst and murder of the second 
degree, and this difficulty is more apparent than real. The 
unlawful killing must be aocompanied with a deliberate and 
dear intent to take life, in order to constitute murder of the 
first degree. The intent to kill must be the result of deliV 
erate premeditation ; it must be formed upon a preexisting 
reflection, and not upon a sudden heat of passion sufficient 
to preclude the idea of deliberation. There need be no 
appreciable space of thne between the intention to kill and 
the aet of killing ; they may be as instantaneous as succes- 
siye thoughts of the mind. It is only neoessary that the 
act of killing be preceded by a concurrence of will, deliber- 
ation and premeditation on the part of the slayer ; and if • 
such is the case, the killing is murder of the first degree, no 
matter how rapidly these aet^ of the mhtd may succeed each 
other, or how quiekly tiiey may be followed by the act of 
killing." 

Sec. 190. (§21.) Every person guilty of murder in tbo panidmient 
first degree shall suffer death, and every person guilty of ^ "* 
murder in the second degree is punishable by imprison- 
ment in the state prison not less than ten years. 

Seo. 191. (§ 39.) The rules of the common law, dis- Petit treason 
tinguishing the killing of a master by bis servant, and 
of a husband by his wife, as petit treason, are abolished, 
and these offences are homicides, punishable in the man- 
ner prescribed by this chapter. 

N. T. P. 0. i 28». 

Sso. 192 Manslaughter is the unlawful killing of a Maoaimigfa. 
human being, without malice. It is of two kinds : 

1. Voluntary — upon a sudden heat of passion, caused voluntary 
by a serious and highly provoking . injury inflicted or gj^'*'*'**** 
attempted upon the person killing, sufficient to excite an 
irresistible passion in a reasonable person. 

2. Involuntary — ^in the commission of an unlawful act, loroiantary 
not amounting to felony, or in the commission of a lawful Sr?*'*"**^' 
act which might produce death, in an unlawful manner, 

or without due caution and circumspection. 

KoTB. — ^This section embodies the material portions of 
sections 22, 23, 24 and 25 of the crimes and panishment 
aet of 1860. (Stat 1860, p. 229.) 

7 
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Sso. 198. (§ 26.) Manslaughter is panishable by im- 
prisopment id the state prison not exceeding ten years. 

Sko. 194. (§ 27.) To make the killing either murder or 
manslaughter, it is requisite that the party die within a 
year and a day after the stroke received or the cause of 
death administered ; in the computation of which the 
whole of the day on which the act was done shall be 
reckoned the first. 



^a«^« Sec. 195. Homicide is excusable in the following cases: 

1. When committed by accident and misfortune, in law- 
fully correcting a child or servant, or in doing any other 
lawful act by lawful means, with usual and ordinary cau- 
tion, and without any unlawful intent. 

2. When committed by accident and misfortune, in the 
heat of passion, upon any sudden and sufficient provoca- 
tion, or upon a sudden combat, when no undue advantage 
is taken nor &ny dangerous weapon -used, and when the 
killiDg is not done in a cruel or unusual manner. 

jQBtiflabie Sao. .196. Homicide is justifiable when committed by 

nonuclde by * "^ 

pnbiic officer pablic officcrs and those acting by their command in their 
aid and assistance, either — 

1. In obedience to any judgment of a competent court; 
or, 

2. When necessarily committed in overcoming actual 
resistance to the execution of some legal process, or in the 
discharge of any other legal duty ; or, 

3. When necessarily committed in retaking felons who 
have been rescued or have escaped, or when necessarily 
committed in arresting persons charged with felony and 
who are fleeing from justice or resisting such arrest. 



Jnrtiflable 
homldde by 
other per* 
aoDa. 



Sso. 197. Homicide is also justifiable when committed 
by any person, in either of the foUowing cases : 

1. When resisting any attempt to murder or to commit 
any felony upon any person ; or, 

2. When committed in defence of habitation, property 
or pereon, against one who manifestly intends or endeav- 
ors, by violence or surprise, to commit a felony, or against 
one who manifestly intends and endeavors, in a violent, 
riotous or tumultuous manner, to enter the habitation of 
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another for the parpose of offering violence to any person 
therein; or, 

3. When committed in the lawful defence of each 
person, or of a wife or husband, parent, child, master, 
mistress or servant of sach person, when there is reason- 
able ground to apprehend a design to commit a felony or 
to do some great bodily injury, and imminent danger of 
such design being accomplished; but such person, or the 
person in whose behalf the defence was made, if he was 
the assailant, or engaged in mortal combat, must really 
and in good faith have en'deavored to decline any further 
struggle before the homicide was committed ; or, 

4. When necessarily committed in attempting, by lawful 
ways and means, to apprehend any person for any felony 
committed, or in lawfully suppressing any riot or in 
lawfully keeping and preserving the peace. 

NoTS. — The three preceding seotionf are based upon 
MCtions 29, 81, 83, 83, 84 and 85 of the orimef and punish- 
ment act of 1850. (Stat 1850, p. 229.) The oommission 
hare modified the language, making it aooord, in many 
respects, with that of the New Tork penal code, sections 
260, 201 and 202. The legal effect, howeyer, has not been 
changed. Thej hare also kept in view, for the purposes 
of classification, the common law distinction between jus- 
tifiable and excusable homicide. 

Seo. 198. (§80.) A bare fear of the commission of any Barefearnot 
of the offences mentioned in subdivisions two and three iSmngT 
of the preceding section, to prevent which homicide may 
be lawfully committed, is not sufficient to justify it. But 
the circumstances must be sufficient to excite the fears 
of a reasonable person, and the party killing must have 
acted under the influence of such fears alone. 

Seo. 199. (§ 36.) The homicide appearing to be justi- ^J^** 
flable or excusable, the person indicted must, upon his biehomibide 
trial, be fully acquitted and discharged. able. 

KoTB. — Sections 82 and 41 of the crimes and punishment 
act of 1850 properly belong in the criminal practice act, 
and the oommission hare so plaoed them. 
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MAYHEM. 

Sbotxov 203. Mayhem defined. 

204. Mayhem* how panishable. 

8bo. 203. (§ 46.) Every person who Qnlawfnlly and 
malicioasly deprives a human being of a member of bis 
body, or disables, disfigures or renders it useless, or who 
cuts out or disables the tongae, puts out an eye, slits the 
nose, ear or lip, is guilty of mayhem. 

Note. — The commusion hare modified the lang^aage of 
the act of 1850 (Stat. 1860, p. 219), defining mayhem, but 
the motion has not been ohanged in substanoe. 

Seo. 204. (§ 46.) Mayhem is punishable by imprison- 
ment in the state prison not exceeding fourteen years. 



CHAPTBB III. 



E^IdnappIng 
defined. 



KIDNAPPING. 

Sbctioh 207. Kipnapping defined. 

208. Ponishment of kidnapping. 

Seo. 207. (§§ 53, 64, 65.) Every person who forcibly 
steals, takes or arrests any person in this state, and car- 
ries him into another country, state or county, or who 
forcibly takes or arrests any person, with a design to take 
him out of this state, without having established a claim 
according to the laws of the United States or of this state, 
or who hires, persuades, entices, decoys or seduces by 
false promises, misrepresentations or the like, any person 
to go out of this state, or to be taken or removed there- 
from, for the purpose and with the intent to sell such per- 
son into slavery or involuntary servitude, or otherwise to 
employ him for his own use, or to the use of another, 
without the free will and consent of such persuaded per- 
son, is guilty of kidnapping. 

Pnnidmtent Sbc. 208. (§ 54.) Kidnapping is punishable by iropris- 
of^dn^). Qi^Q^QQ^ Iq ^i^Q Q\^iQ prison not less than one nor more 

than ten years. 
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CHAPTBB IV. 

aOBBBRT. 

SicnoM 211. Robbery defined. 

212. What iear may be an element in robbeiy. 

213. Ponuhment of robbeiy. 

Seo 211. (§ 69.) Eobbery is the felonious taking of JJ^J^r 
personal property in the possession of another, from his 
person or immediate presence, and against his will, accom- 
plished by means of force or fear. 

Statates of 1866, p. 220, { 6 ; K. T. P. C. J 280. 

Sxo. 212. The fear which constitutes robbery may be what few 

may be en 
either'^ element tn 

1. The fear of an unlawful injury, immediate op future, '^''*^" 
to the person or property of the person robbed, or of any 
relative of his, or member of his family ; or, 

2. The fear of an immediate and unlawful injury to the 
person or property of any one in the company of the per- 
son robbed, at the time of the robbery. 

N. T. P. c. J 283. 

Seo. 213. (§ 59.) Robbery is punishable by imprison- Puntthment 
ment in the state prison not less than one year. of robbery. 

Btatatee of 1856, p. 220, 2 6. 



CHAPTER V. 



ATTEMPTS TO KILL. 



SicnoH 216. Administering poison. 

217. Aseanlt with intent to commit mnrder. 

Seo. 216. (§ 45.) Every person who, with intent to Admintoter- 
kill, administers, or causes or procures to be adminis- ^^vf*»^- 
tered, to another, any poison or other noxious or destruc- 
tive substance or liquid, but by which death is not caused, 
is punishable by imprisonment in the state prison not 
less than ten years. 

Statatee of 1861, p. 588, { 1. 
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Seo. 217. (§50.) Every person who asBaalte another, 
with intent to commit mardtfr, is punishable by impris- 
onment in the state prison not less than one nor more 
than fourteen years. 

Staiatea of 1855, p. 105, { S. 



CHAPTER VI. 



ASSAULTS WITH INTENT TO COMMIT FELONY, OTHER THAN 
ASSAULTS WITH INTENT TO MURDER. 



Annilt with 
Intent to 
commit rape. 



Other 
Msaulti. 



Admlnleto'- 
Ingetnpefy- 
log dnigi* 



Sscnoii 220. Asiaalts with intent to commit rape. 

221. Other MianlU. 

222. Administering ftapefying drags. 

Sec. 220. (§ 50.) Every person who assaults another 
with intent to commit rape, the infamous crime against 
nature, mayhem, robbery or grand larceny, is punishable 
by imprisonment in the state prison not less than one 
nor more than fourteen years. 

StatBtet of 1855, p. 105, { 2. 

Seo. 221. Every person who is guilty of an assault, 
with intent to commit any felony, except an assault with 
intent to commit murder, the punishment for which 
assault is not prescribed by the preceding section, is pun- 
ishable by imprisonment in the state prison not exceed- 
ing five years, or in a county jail not exceeding one year, 
or by fine not exceeding five hundred dollars, or by both. 

N. Y. p. C. ; 201. 

Seo. 222. Every person guilty of administering to 
another any chloroform, ether, laudanum or other nar- 
cotic, ansesthetic or intoxicating agent, with intent thereby 
to enable or assist himself or any other person to commit 
a felony, is guilty of felony. 

OonioL. BL of Caaads, p. 055, { 18. 



v: 
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CHAPTBK VII. 

» 

• DUELS AND 0HALLENGE8. 

SsoTioH 325. Duel defined. 

220. Paniahment for flghting a duel, when de*ih eni ues. 

227. Pnniflhment for fighting • duel, elthongh death does not ensue. 

228. Persons fighting duels, eto.f disqualified from holding office, 

eto. 

229. Posting for not flghting. 

230. Duties of ofiioers to prevent duels. 

231. Leaving the state with intent to evade laws against duelling. 

232. Witness* privilege. 

Sso. 225. A dael is any combat with deadly weapons, Dual defined. 
foaghl between two or more persons, by previous agree- 
ment or upon a previous quarrel. 

Seo. 226. Every person guilty of fighting any duel, PnnUhmeDt 
from which death ensues within a year and a d&y, is ^fwSL 
punishable by imprisonment in the state prison not less *°"*" 
than one nor more than seven years. 

8eo. 227. Every person guilty of fighting any duel, ^'^^•°* 
although no death or wound ensues, is punishable by im- ^^'^* 
prisonment in the state prison not exceedinir one year. death does 

*^ '^ o .y not ensue. 

Seo. 228. Every person guilty of fighting a duel, or penons 

who sends or accepts a challenge to fight a duel, or who SS^i^to, 

acts as a second therein, is forever disqualified from hold- SSS'^wng 

ing any office, or from exercising the elective franchise in ^^'^* ^' 
this state. 

Oonst art. XI, { 2. 

Seo. 229. (§ 48.) Every person who posts or publishes Posttnff av 
another for not fighting a duel, or for not sending or 
accepting a challenge to fight a duel, or who uses any 
reproachful or contemptuous language, verbal, written or 
printed, to or concerning another, for not sending or 
accepting a challenge to fight a duel, or with intent to 
provoke a duel, is guilty of a misdemeanor. 

Seo. 230. Every judge, justice of the peace, sheriff or Dntyorofli- 
other officer bound to preserve the public peace, who has Tentdueia.* 
knowledge of the intention ori the part of any persons to 
fight a duel, and who does not exert his official authority 
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to arrest the party and prevent the duel, is punishable by 
fine not exceeding one thousand dollars. 

Sec. 231. Every person who leaves tnis state with 
intent to evade any of the provisions of this chapter, and 
to commit any act out of this state such as is prohibited 
by this chapter, and who does any act, although out of 
this state, which would be punishable by such provisions 
if committed within this state, is punishable in the same 
manner as he would have been in case such act had been 
committed within this state. 



WUSMM* 

piiTilege. 



Sxo. 232. No person shall be excused from testifying 
or answering any question upon any investigation or trial 
for a violation of either of the provisions of this chapter, 
upon the ground that his testimony might tend to convict 
him of a crime. But no evidence given upon any exam- 
ination of a person so testifying shall be received against 
him in any criminal prosecution or proceeding. 

Note. — The sections relating to daels are founded apon 
the provisions of an act of 1856 (Stat. 1855, p. 152, 2 1) 
and of seotions 43 and 44 of the orimes and punishment act 
of 1850, and Motions 393, 294» 300, 301 and 803 of the New 
York penal oode. No prorision has ever been made for ean7- 
ing into effect the oonstltntional provisions on the sabjeot, and 
although fighting bj previous appointment, without the use 
of deadly weapons, was by the aot of 1850 (Stat. 1850, p. 
229), made a felony, yet there was no punishment affixed to 
the offenee of duelling, unless death ensued. The oommia- 
sion have suppUed theae omissions. 

Seotions 2 and 3 of the aot of 1855, giving remedies by 
aetion for injuries, etc, arising from duelling, are inserted 
in the oivil code. 



CHAPTBE VIII. 



FALSE lUPaiSONMXNT. 



SsonoH 236. False imprisonment defined. 

237. False imprisonment, how punished. 

Faiaeimpris. Sbc. 286. (§ 52.) Falsc imprisonment is the unlawftil 
dSfln?<L violation of the personal liberty of another. 
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Sbo. 287. (§ 62.) False imprisonment is panisbable by Maeimwte. 
fine not exceeding five thousand dollars, or by imprison- pnniahsd. 
inent in the coanty jail not more than one y^ar, or both. 



CHAPTER IX. 

ASSAULT AND BATTE&T. 

BmcnoM 240. AsMiilt deflnecL 

241. Aasanlti how puniahed. 

242. Battery defined. 

248. Bstteiy, how punifhed. 

244. Asiaolts with caiutio chemioalB. 

245. Auaiilts with deadly weapons. 

Sec. 240. (§ 49.) An assaalt is an unlawful attempt, AMaait 
coupled with a present ability, to commit a violent injury 
on the person of another. 

Statatei of 1856, p. 219, 2 5 ; 8 Cal. 547 ; 9 CaL 259. 

Sbo. 241. (§ 49.) An assault is punishable by fine not Aamat, how 
exceeding five hundred dollars, or by imprisonment in the p™**^*^ 
county jail not exceeding three months. 

SUtates of 1856, p. 219, i 5. 

Sec. 242. (§ 61.) A battery is any wilful and unlawful f^^ 
use of force or violence upon the person of another* 

8 Black Com. 120; N. T. P. 0. } 805. 

Seo. 248. (§ 51.) A battery is punishable by fine not Bettery.bow 
exceeding one thousand dollars, or by imprisonment in ^ ^ 
the county jail not exceeding one year. 

Seo. 244. Every person who wilfully and maliciously ABmnitM 
places or throws, or causes to be placed or thrown, upon chemiMb. 
the person of another, any vitriol, corrosive acid, or caustic 
chemical of any nature, with the intent to injure the flesh 
or disfigure the body of such person, is punishable by im- 
prisonment in the state prison not less than one nor more 
than fourteen years. 

StatQtes of 1868, p. 194, } 1. 
8 
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AMQitt Seo. 245. (§ 60.) Every person who, with intent to do 

weapoofl. bodily harm, and without jast oause or ezoase, or when 
no conRiderable provocation appears, or when the circnm- 
stances show an abaodoned and malignaot heart, commits 
an assanlt upon the person of another with a deadly 
weapon, instrument or other thing, is punishable by im- 
prisonment in the state prison not exceeding two years, 
or by fine not exceeding five thousand dollars, or by both. 

KoTi. — Founded on portion of act of 1856. (Stat 185&, 
p. 106» 2 3.) * Slight verbal altarationa have been made bat 
no Bubstantial change. 



CHAPTER X. 

» 

LIBBL. 

Sbctioh 248. Libel defined. 

249. Punishment of libel. 

250. Malioe presumed. 

25L Truth may be given in evidence. Jury to determine law and 
faoL 

252. Publication defined. 

253. Liability of editors and publishers. 

254. Publishing a true report of publio oAoial proceedings privi- 

- leged. 

255. Bxtent of privilege. 

. 256. Other privileged communications. 

257. Threatening to publish libel.. Offisr to prevent pu1dieation» 
with intent to extort money. 

Ltbeideflnsd Sxo. 248. (§ 120.) A libel is a malicious defamation, 
expressed either by printing or by signs or pictures, or 
the like, tending to blacken the memory of one who is 
dead, or to impeach the honesty, integrity, virtue or rep- 
utation, or publish the natural defects of one who is alive, 
and thereby to expose him to public hatred, contempt or 
ridicule. 

Poniahment Sxo. 249. (§120.) Every pcrsou who wilfhlly, and with 
a malicious intent to injure another, publishes or procures 
to be published, any libel, is punishable by fine not ex- 
ceeding five thousand dollars, or imprisonment in the 
county jail not exceeding one year. 
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Sbc. 250. An injarioas pablication is preanmed to have Maiice 
been malicions if no justifiable motive for making it is 
shown. 

Sxo. 251. (§120.) In all criminal prosecntions for libel, Tmthmaj 
the troth may be given in evidence to the jnry, and if it efiaenae. 
appears to the jury that the matter charged as libellous 
is true, and was published with good motives and for 
justifiable ends, the party shall be acquitted. The jury juytode. 
have the right to determine the law and the fact. aiuiflu^ ^ 

Sec. 252. To sastain a charge of publishing a libel, it Pobuoatioii 
is not needful that the words or things complained of 
should have been read or seen by another. It is enough 
that the accused knowingly parted with the immediate 
custody of the libel under circumstances which exposed it 
to be read or seen by any other person than himself. 

6 Georgia, 370. 

Seo. 253. Each author, editor and proprietor of any LUboityof 
book, newspaper, or serial publication, is chargeable with rawSLenk 
the publication of any words contained in any part of ^' 
such book, or number of such newspaper or serial. 

Seo. 254. No reporter, editor or proprietor of any pobushinga 
newspaper is liable to any prosecution for a fair and true ^at£^. 
report of any judicial, legislative or other public official SjipriSit^' 
proceedings, or of any statement, speech, argument or ^^^^ 
debate in the course of the same, except upon proof of 
malice in making such report, which shall not be implied 
from the mere fact of publication. 

Seo. 255. Libellous remarks or comments connected Bxtmiof 
with matter privileged by the last section receive no ' 
privilege by reason of their being so connected. 

Seo. 256. A communication made to a person inter- other pdTi. 
ested in the communication, by one who was also inter- !SSS<SSCaB. 
ested, or who stood in such relation to the former as to 
afford a reasonable ground for supposing his motive inno- 
cent, is not presumed to be malicious, and is a privileged 
communication. 
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Threatening Sxo. 257. Etofy persoD who threatens another to pab- 
aiibeL hsh a libel ooncerning him, or any parent, hosbana, wife 

or child of suoh person, or member of his family, and 
<^*opre- every person who offers to prevent the pablication of 
Stent 'to^**^ any libel upon another person, with intent to extort any 
tort nuuMj. money or other valaable consideration from any person, 

is guilty of a misdemeanor. 

NoTB. — The oommiuioners have introdaced sereral see- 
tioDB taken from the New York penal code (seetionfl 811, 
318, 814, 815, 810, 317 and 818), tke jnstioe of whieh wiU 
be obyions to all. Publishers of newspapers are often oaUed 
upon to determine, at a few moments notice, whether an 
article is privileged or not. It is bat a matter of simple 
jnstioe, alike to them and to the ottisen, that the leading 
rales of the law governing libellona publications should be 
embodied in a statute to whioh readj referenoe may be had. 



TITLE IX. 

OF CRIMES AGAINST THE PERSON AND AGAINST PUBLIC 

DECENCY AND GOOD MORALS. 

I 

Chapter I. Bape, abduction^ carnal abiue of children and 

uducHon, 
II. Abandonment and megUd of children, 
III. Abortiont. 
lY. ChUdOeaUng. 
Y. Bigamy^ incest and the crime againit nature. 
YI. Violating septdture and the remains of the dead, 
YII. Crimes against religion and conscience^ and other 

offences agaxnet good metals. 
YUI. Indecent ea^sure, obscene exhibitionsj books and 
prints J and bawdy and other disorder^ houses, 
IX. Lotteries. 
X. Oaming. 
XI. Pawnbrokers. 
XII. Other injuries to persons. 
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CHAPTER I. 

KAPS, ABDUOTION, CARNAL ABUSE OF CHILDREN AND SIDUO- 

TION. 

Bbctios 261. Rape defined. 

262. When physioal ability most be proved. ^ 

26S. Penetration siUBoient. 

264. Punishment of ri4^ 

265. Abdnotion of women. 

266. Sednotion for pnrposefl of prostitution. 

267. Abdnetion. 

Sbo. 261. (§ 47.) Rape is an act of sezaal intercoarse Bmwdefintd 
accomplished with a female, not the wife of the perpe- 
trator, under efther of the following circumstances : 

1. Where the female is under the age of ten years. 

2. Where she is incapable, through lunacy or any other 
UDBOundness of mind, whether temporary or permanent, 
of giving legal consent. 

3. Where she resists, but her resistance is overcome by 
force or violence. 

« 

4. Where she is prevented from resisting by threats of 
immediate and great bodily harm, accompanied by appa- 
rent power of execution'; or by any intoxicating, narcotic 
or anesthetic substance, administered by or with the pri- 
vity of the accused. 

6. Where she is, at the time, unconscious of the nature 
of the act, and this is known to the accused. 

6. Where she submits under a belief that the person 
committing the act is her husband, and this belief is 
induced by any artifice, pretence or concealment prac- 
tised by the accused, with intent to induce such belief. 

N. T. P. 0. 2 819 ; General Statutee Kansas, 2 823. 

Sec. 262. No conviction for rape can be had against whenphys- 
one who was under the age of fourteen years at the time miutbe 
of the act alleged, unless his physical ability to accom- ^^'^ 
plish penetration is proved as an independent fact, and 
beyond a reasonable doubt. 

N. T. p. c. 2 820. 

Sec 263. The essential guilt of rape consists in the renetntioii 
outrage to the person and feelings of the female. Any ^ 
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sexnal penetration, however slight, is sufficient to com- 
plete the crime. 

N. T. P. C. I 821. 

i^ni^ent ^j^ £64. (§ 47.) Rape is punishable by imprisonment 
in the state prison not less than five years. 

statutes of 1855, p. 105, { 1. 
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Seo. 265. Every person who takes any woman unlaw- 
fully, against her will, and by force, menace or duress, 
compels her to marry him, or to marry any other person, 
or to be defiled, is punishable by imprisonment in the state 
prison not less than two nor more than fourteen years. 

Statutes of 1856, p. 181, 2 1* 

Sec. 266. Every person who inveigle? or entices any 
unmarried female, of previous chaste character, under the 
age of twenty-five years, into any house of ill-fame or of 
assignation, or elsewhere, for the purpose of prostitution ; 
and every person who aids or assists in such abduction 
for such purpose j and every person who, by any false 
pretences, false representation or other fraudulent means, 
procures any female to have illicit carnal connection with 
any man, is punishable by imprisonment in the state 
prison not exceeding five years, or by imprisonment in a 
county jail not exceeding one year, or by a fine not 
exceeding one thousand dollars, or by both. 

N. T. P. C. i 3S8. 

Sbo. 267. Every person who takes away ariy female 
under the age of eighteen years from her father, mother, 
guardian, or other person having the legal charge of her 
person, without their consent, for the purpose of prosti- 
tution, is punishable by imprisonment in the state prison 
not exceeding five years, and a fine not exceeding one 
thousand dollars. 

General Statutes Kansas, 2 324; N. Y. P. C. 2 320. 



CHAPTER II. 

ABANDONMENT AND NEGLECT OF CHtLDREN. 

SscnoN 270. Omitting to proTide ofaild with neoessaries. 
271. Deeerting ebild. 
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Seo. 270. Every parent of any child who wilfully (toiwngto 
omits, without lawful excuse, to perform any duty imposed cwwidtti 
upon him by law, to furuish necessary food, clothing, 
shelter, or medical attendance for such child, is guilty of a 
misdemeanor. . 

Seo. 271. Every parent of any child under the age of ^J^s 
six years, and every person to whom any such child has 
been confided for nurture or education, who deserts such 
child in any place whatever, with intent wholly to abandon 
it, is punishable by imprisonment in the state prison not 
exceeding seven years, or in a county jail not Exceeding 
one year. 

NoTB. — This chapter is fh)m New York penal oode, page 
121, sections 833, 833. 



CHAPTEK III. 

ABORTIONS. 



Sbction 274. Administering drags, etc, with intent to prodaoe miscarriage. 
275. Sabmitting to aa attempt to prodaoe a miscarriage. 

Seo. 274. Every person who provides, supplies or ad- Administer- 
ministers to any pregnant woman, or procures any such etc., with 
woman to take any medicine, drug or substance, or uses produce 
or employs any instrument or other means whatever, ™**™**^ 
with intent thereby to procure the miscarriage of such 
woman, unless the Same is necessary to preserve her life, 
is punishable by imprisonment in the state prison not 
less than two nor more than five years. 

Sec 275. Every woman who solicits of any person submitting 
any medicine, drug or substance whatever, and takes the tm^ to 
same, or who submits to any operation, or to the use of miscaniH«. 
any means whatever, with intent thereby to procure a 
miscarriage, unless the same is necessary to 'preserve her 
life, is punishable by imprisonment in the state prison 
not less than one nor more than five years. 

Nora.— The two preoeding sections are based npon statute 
of 1881, p. 888, } 1. Modifications have been made in the 
langnage. (See N. T. P. a {} 884, 888.) 
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CHAPTER IV. 

CHILD STEALIlia. 
SacnoxSTS. Definition and pnnbhnMBt of oliildttaaUBg. 

2d'^*Srfi ^^^' ^^^" Every person who malicionsly, foi-cibly or 
BMnt^ehnd fraudaleDtly takes or eDtioes away any child under the 
age of twelve years, with intent to detain and conceal 
such child ft*om its parent, guardian, or other person 
having the lawful charge of such child, is punishable by 
imprisonment in the state prison not exceeding ten years, 
or by iniprisonment in a county jail not exceeding one 
year, and a fine not exceeding five hundred dollars. 

statutes of 1856, p. 131, { 3 ; N. T. P. G. { SS7. 



CHAPTER V. 

BIGAMY, INCEST AND THE CRIME AGAINST NATURE. 

Seotxor 281. Bigamy defined. 
282. Exoeptions. 
288. Punishment of bigamj. 
284. Manjing a husband or wife of another. 
286. Incest. 

286. Crime against natare. 
28T. Penetration sniBolent to oomplete the erime. 

iteM^ Sec. 281. (§ 121.) Every person having a husband or 

wife living, who marries any other person, except in the 
cases specified in the next section, is guilty of bigamy. 

Seo. 282. The last section does not extend — 

1. To any person by reason of any former marriage, 
whose husband or wife by such marriage has been absent 
for five successive years without being known to such 
person within that time to be living; nor, 

2. To any person by reason of any former marriage 
which has been pronoanced void, annulled or dissolved by 
the judgment of a competent court. 

NoTB. — Sabdivision 2 of the preceding seotion is inbstan- 
tially part of section 121 of the crimes and punishment act, 
as amended. (Stat. 1861, p. 416.) 

The two preoeding sections are based on the statute re- 
ferred to. Modlfioatlens have been made in the language. 
(See also N. T. P. 0. } 389.) 



OF CALIFORNIA 65 

Sec. 283. (§ 121.) Bigamy is punishable by ^ne not Poniahment 
exceeding two thousand dollars and by imprisonment in 
the state prison not exceeding three years. 

Statutes of 1861, p. 415, J 1. 

Sec. 284. (§ 122.) Every person who knowingly and Jl^^y 
wilfnlly marries the husband or wife of another, in any J^J^**'*"* 
case in which such husband or wife would be punishable 
under the provisions of this chapter, is punishable by 
fine not less than two thousand dollars, or by imprison- 
ment in the state prison not exceeding three years. 

Statutes of 1861, p. 415, { 2 ; N. T. P. G. J 841. 

Seo. 285. (§ 123.) Persons being within the degrees of xnoest. 
consanguinity within which marriages are declared by 
law to be incestuous and void, who intermarry with each 
other, or who commit fornication or adultery with each 
other, are punishable by imprisonment in the state prison 
not exceeding ten years. 

Seo. 286. (§ 48.) Every person who is guilty of the in- Crime 
famous crime against nature, committed with mankind or naturew 
with any animal, is punishable by imprisonment in the 
state prison not less than five years. 

Seo. 287. Any sexual penetration, however slight, is Penetration 

iHs 11. sufllcie&c to 

sufflcient to complete the crime against nature. complete 

tlie orimew 
Crim. Praot. Act, J 374; N. T. P. 0. } 344. 



CHAPTBE VI. 

YIOLATINa SEPULTURE AND THE REMAINS OV THE DEAD. 

SxcTXON 290. Unlawful matilation or removal of dead bodies. Not to 
apply to certain persons. 

291. Unlawful removal of dead body from grave for disseotion, 

etc. 

292. Who are charged with the duty of bnriaL 

293. Punishment for omitting to bury. 

294. Who are entitled to custody of a body. 

295. Arresting or attaching a dead body. 

296. Defacing tombs and monuments. 

9 
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Unlawful Sbo. 290. Every person who mutilates, disinters or 

or removal removes from the place of sepulture the dead body of a 
iee. ' human being without authority of law, is guilty of felony. 

Not to apply But the provisious of this section do not apply to any 
perMDf. person who removes the dead body of a relative or friend 
for re- interment. 

Statates of 1854, p. 20, J 1. 

Seo. 291. Every person who removes any part of the 
dead body of a human being from any grave or other 
place where the same has been baried, or from any place 
where the same is deposited while awaiting burial, with 
intent to sell the same or to dissect it, without authority 
of law, or from malice or wantonness, is punishable by 
imprisonment in the state prison not exceeding five years. 

N. T. P. c. i 856. 

Seo. 292. The duty of burying the body of a deceased 
person devolves upon the persons hereinafter specified : 

1. If the deceased was a married woman, the duty of 
burial devolves upon her husband. 

2. If the deceased was not a married woman, but left 
any kindred, the duty of burial devolves upon the person 
or persons in the same degree nearest of kin to the 
deceased, being of adult age, and within this state and 
possessed of sufficient means to defray the necessary 
expenses. 

8. If the deceased left no husband nor kindred answer- 
ing the foregoing description, the duty of burial devolves 
upon the coroner conducting an inquest upon the body of 
the deceased, if any such inquest is held ; if there is 
none, then upon the persons charged with the support of 
the poor in the locality in which the death occurs. 

4. In case the person upon whom the duty of burial is 
cast by the foregoing provisions omits to make such 
burial within a reasonable time, the duty devolves upon 
the person next specified; and if all omit to act, it 
devolves upon the tenant; or if there is no tenant, upon 
the owner of the premises or master, or if there is no 
master, upon the owner of the vessel in which the death 
occurs or the body is found. 

Paniahment Seo. 293. Every person upon whom the duty of mak- 
tcTburyf"^ ing burial of the remains of a deceased person is imposed 
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by law, who omits to perform that duty within a reason- 
able time, is gailty of a misdemeanor; and, in addition 
to the punishment prescribed therefor, is liable to pay to 
the person performing the duty in his stead, treble the 
expenses incurred by the latter in making the burial, to 
be recovered in a civil action. 

Sec. 29.4. The person charged by law with the duty whoentitied 
of burying the body of a deceased person is entitled to othodj/ 
the custody of such body for the purpose of burying it; 
except that in the case in which an inquest is required by 
law to be held upon a dead body by a coroner, such cor- 
oner is entitled to its custody until such inquest has been 
completed. 

Seo. 295. Every person who arrests or attaches any Arre«ting op 

attaching ft 

dead body of a human being, upon any debt or demand dead body, 
whatever, or detains or claims to detain it for any debt 
or demand, or upon any pretended lien or charge, is 
guilty of a misdemeanor, 

NoTB. — From the foUowing newspaper extract it would 
seem that the proTisions of the four preceding sections, 
which are taken from the New York penal code (sections 
352, 353, 354, 359), are not entirely unnecessary, even in 
this enlightened age : 

" A Chinaman, arrested some days since for dumping the 
dead bodies of his country-women on the streets, instead of 
burying them, pleaded guilty to the offence against the com- 
mon law." — Scteratnento Union, October llth, 1870. 

Seo. 296. Every person who wilfully and maliciously Defiicing 
defaces, breaks, destroys or removes any tomb, monument m^oments. 
or grave stone, erected to any deceased person, or any 
memento or memorial, or any ornamental plant, tree or 
shrub, appertaining to the place of burial of a human 
being, or who shall mark, deface, injure, destroy or re- 
move any fence, post, rail or wall of any cemetery or 
grave yard, is guilty of a misdemeanor. 

NoTB. — The preceding section is based upon section 2 
of the act to protect the bodies of deceased persons, etc. 
(Stat 1854, p. 20), and an act to protect cemeteries in Nevada 
county (Stat 1868, p. 20), and embraces aU the material 
provisions thereof. (See also N. T. P. 0. i 3A1.) 
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CHAPTEB VII. 

OF GRIMES AGAINST RELIGION AND C0N80IEN0E, AND OTHER 
OFFENOES AGAINST GOOD MORALS. 

Sbctton 299. Barbarous and noisy amusements, and theatres where liquors 
are qold, prohibited on Sunday. 

300. Keeping open places of business on Sunday. 

301. Limitation on operation of preceding section. 

302. Disturbing religious meetings. 

303. Sale of liquors at theatres and employing women to sell 

liquors thereat. 

304. Selling liquors at camp meeting. 

305. Limitation of preceding section. 

306. Procuring female under seventeen years of age to play musical 

instruments in public. Female under scTenteen playing 
musical instruments in public. 

307. Procuring female under seventeen years of age to exhibit 

herself for hire. Female under seventeen exhibiting her- 
self for hire. 

BarbuouB Seo. 299. Eveiy person who, on the christian Sabbath, 
imuMm7nts, gets up, ezhibits, opens or maintains, or aids in getting 
where uquor up, exhibiting. Opening or maintaining, any bull, bear, 
hibited aa' cock or prize fight, horse race, circns, gambling house or 
^* saloon, or any barbarous and noisy amusement, or who 
keeps, conducts or ezhibits any theatre, melodeon, dance 
cellar or other place of musical, theatrical or operatic 
performance, spectacle or representation, where any 
wines, liquors or intoxicating drinks are bought, sold, 
used, drank or given away, or who purchases any ticket 
of admission, or directly or indirectly pays any admission 
fee to or for the purpose of witnessing or attending any 
such place, amusement, spectacle, performance or repre- 
sentation, is guilty of a misdemeanor. 

Statutes of 1870, p. 52, { 1. 

Keeping Seo. 800. Every person who keeps open on Sunday 

^bu^^ fttiy store, workshop, bar, saloon, banking house or other 
onBondaj. p\g^QQ ^f busiucss, for the purposc of transacting business 

therein, is punishable by fine not less than five nor more 

than Mty dollars. 

statutes of 1861, p. 656, 2 1* 

Limitation Seo. 801. The provisions of the preceding section do 
ofprooed^ not apply to persons who on Sunday keep open hotels, 
**°**®°' boarding houses, barber shops, baths, markets, restau- 
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rants, taverns, livery stables or retail drag stores, for the 
legitimate business of each, or such manufacturing estab- 
lishments as are usually kept in continued operation. 

Statotes of 1861, p. 665, § 2. 

» Seo. 802. (§171.) Every person who wilfully disturbs or Disturbing 
disqaiets any assemblage of people met for religious wor- meeungs. 
ship, by noise, profane discourse, rude or indecent beha- 
vior, or by any unnecessary noise, either within the place 
where such meeting is hold, or so near it as to disturb 
the order and solemnity of the meeting, is guilty of a 
misdemeanor. 

Code of Tonnessee, {{ 48, 52. 

Seo. 303. Every person who sells or furnishes any saieof 
malt, vinous or spirituous liquors to any person in the th&^J^taid 
auditorium or lobbies of any theatre, melodeon, museum, ^mento^ 
circus or caravan, or place where any farce, comedy, SoreS;?**'' 
tragody, ballet, opera or play is being performed, or any 
exhibition of dancing, juggling, wax- work figures and the 
like is being given for public amusement, and every person 
who employs or procures, or causes to be employed or 
procured, any female to sell or furnish any malt, vinous 
or spirituous liquors at such place, is guilty of a misde- 
meanor. 

Statates of 1863, p. 252, { 8. 

Sec. 304. Every person who erects or keeps a booth, seiung 
tent, stall or other contrivance for the purpose of selling SSpmeet- 
or otherwise disposingof any wine,or spirituous orintox- *°*" 
icating liquors, or any drink of which wines, spirituous 
or intoxicating liquors form a part, or for selling or other- 
wise disposing of any article of merchandise, or who 
peddles or hawks about any such drink or article, within 
one mile of any camp or field meeting for religious wor- 
ship, during the time of holding such meeting, is punish- 
.able by fine of not less than five nor more than five hun- 
dred dollars. 

StatntoB of 1859, p. 188, § 1. 

Seo. 305. The provisions of the preceding section do umitation 
not apply to any person carrying on a regular business section. ^ 
in the sale of liquors or other articles, which business was 
established prior to the appointment of the meeting 
referred to in such section. 

Statutes of 1859, p. 188, § 1. 
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Procuring Seo. 806. Evory person who oauses, procares or em- 

dtoiTyean ploys any female under the age of seventeen years, to 

piij^iuicai play for hire, drink or gain, upon any masical instrument, 

lapabiic. in any drinking saloon, ball room, dance celler, public 

garden, or any public highway, common or street, or on a 

ship, steamboat or railroad car, or in anyplace whatsoevei^ 

where two or more persons are assembled together, is 

punishable by fine not exceeding five hundred dollars, or 

by imprisonment in the county jail not exceeding three 

Female an- mouths, Or by both : and any female under the a£ce of 

derlTplay. ' ^ \ , ^ • i . x ^ 

ingmnaicu Seventeen years, so playing upon any musical instrument 
inpabiic. whatsoever, is punishable by fine not exceeding one hun- 
dred dollars, or by imprisonment in the county jail not 
exceeding one month, or by both. 

Statatea of I860, p. 86, { 1. 

femSfJunder ^*^' ^^^* ^^^^7 pcrsou who causcs, or procures, or em- 
" 'to?!!' ploys any female, under the ago of seventeen years, to 
^ithereeif dancc, promcnadc, or otherwise exhibit herself for hire, 
drink or gain, in any drinking saloon, dance celler, ball 
room, public garden, public highway, or in any place 
whatsoever (theatres excepted), where two or more per- 
sons are assembled together, is punishable by fine not 
exceeding five hundred dollars, or by imprisonment in 
the county jail not exceeding three months, or by both ; 
Female an. and cvcry female under the age of seventeen years, so 
iting herself dancing, promenading or exhibiting herself, is punishable 
^' by fine not exceeding one hundred dollars, or by imprison- 
ment in the county jail not exceeding one month, or by 
both. 

Statutes of I860, p. 86, { 2 ; 1863, p. 253, { 3. 



CHAPTER VIII. 

INDECENT EXPOSURE, OBSCENE EXHIBITIONS, BOOKS AND 
PRINTS, AND BAWDY AND OTHER DISORDERLY HOUSES. 

Section 311. Indeoent exposnrea, exhibitions and piotnres. 

312. Seisure of indeoent articles anthorised. 

313. Their character to be sammarily determined. 
814. Their destmotion. 

315. Keeping or residing in a hoose of ill-fame. 

316. Keeping disorderly hoases. 
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Seo. 311. Every person who wilfully and lewdly, indecent 

... '' *■ expoenres, 

ei t O er — exhibitions 

1. Exposes his person, or the private parts thereof, in *° "" 
any public place, or in any place where there are present 

other persons to be offended or annoyed thereby; or, 

2. Procures, counsels or assists any person so to expose 
himself, or to take part in any model artist exhibition, or 
to make any other exhibition of himself to public view, 
or to the view of any number of persons, such as is offen- 
sive to decency, or is adapted to excite to vicious or lewd 
thoughts or acts ; or, 

8. Writes, composes, stereotypes, prints, publishes, sells, 
distributes, keeps for sale or exhibits, aoy obscene or inde- 
cent writing, paper or book; or designs, copies, draws, 
engraves, paints or otherwise prepares any obscene or 
indecent picture or print; or moulds, cuts, casts or other- 
wise makes any obscene or indecent figure ; or, 

4. Writes, composes or publishes any notice or adver- 
tisement of any such writing, paper, book, picture, print 
or figure; or any notice or advertisement for producing 
or facilitating a miscarriage ; or, 

5. Sings any lewd or obscene song, ballad or other 
words, in any public place or in any place where there are 
persons present to be annoyed thereby — 

Is guilty of a misdemeanor. 

NoTB. — This and the three saooeedlng seotions are based 
upon an act relative to obscene and lewd pablications 
(Stat. 1859, p. 297), and an act relative to iz^urious publi- 
cations (Stat. 1858, p. 204), extended to embrace cases not 
included within those acts, but which deserve like punish- 
ments, and follow the language of the New York penal code, 
sections 363, 365, 366. 

Seo. 812. Every person who is authorized or enjoined seizure of 
to arrest any person for a violation of subdivision three Sc1S*m.*'' 
of the last section, is equally authorized and enjoined to ***°'"*"^- 
seize any obscene or indecent writing, paper, book, picture, 
print or figure found in possession or under the control 
of the person so arrested, and to deliver the same to the 
magistrate before whom the person so arrested is required 
to be taken. 

Seo. 318. The magistrate to whom any obscene or in- ]!^to*£* 
decent writing, paper, book, picture, print or figure, is StS!^&. 
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delivered, parsaant to the foregoing section, must, upon 
the examination of the accased, or, if the examination is 
delayed or prevented, without awaiting such examination, 
determine the character of such writing, paper, book, 
picture, print or figure, and if he finds it to be obscene or 
indecent, he must deliver one copy to the district attorney 
of the county in which the accused is liable to indictmeat 
or trial, and must at once destroy all the other copies. 

^jfrde- Sjo. 314. Upon the conviction of the accused, such 

district attorney must cause any writing, paper, book, 
picture, print or figure, in respect whereof the accused 
stands convicted^and which remains in the possession or 
under the control of such district attorney, to be 
destroyed. 

n^^rns ^*^* ^^^' ^^®^y person who keeps a house of ill-fame 
hOTseof m- in this state, resorted to for the purposes of prostitution 

or lewdness, or who wilfully resides in such house, is 

guilty of a misdemeanor. 

Statutes of 1856, p. 76, J 1. 

Kraping Seo. 316. Every person who keeps any disorderly 

iKmae, houso, or any house of public resort, by which the peace, 

comfort or decency of the immediate neighborhood is 

habitually disturbed, or who keeps any inn in a disorderly 

manner, is guilty of a misdemeanor. 

N. T. P. 0. 2 368. 



CHAPTER IX. 

LOTTERIES. 

Section 310. Lottery defined. 

320. Punishment for drawing lottery. 

321. Punishment for selling lottery tickets. 

822. Aiding lotteries. 

823. Lottery offices. Advertising lottery offices. 

324. Insnricg lottery tickets. Publishing offers to insure. 

325. Property olBTered for disposal in lottery forfeited. 
320. Letting building for lottery purposes. 

Lottoj Seo. 819. A lottery is any scheme for the disposal or 

distribution of property by chance, among persons who 
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have paid or promised to pay any valuable consideratioD 
for the chance of obtaining such property or a portion 
of it, or for any share or any interest in such property, 
npoQ any agreement, understanding or expectation that 
it is to be distributed or disposed of by lot or chance, 
whether called a lottery, raffle or gift enterprise, or by 
whatever name the same may be known. 

Nora. — This section and the sncoeeding ones relating 
to lotteries are founded upon an act to prohibit lotteries, 
eto. (Stat 19B1, p. 229.) No material changes in the legal 
effect hare been made, but the eommissioners hare to some 
extent followed the language of the New York penal code 
(sections 370, 372, 373, 375, 877, 379, 381, 382), hanng in 
view greater terseness of expression. 

Seo. 320. Every person who contrives, prepares, sets punishment 
up, proposes or draws any lottery, is guilty of a misde- iSteryT^ 
meaner. 

Seo. 321. Every person who sells, gives, or in any punishment 
manner whatever furnishes or transfers to or for any tottwy^tSk. 
other person any ticket, chance, share or interest, or any **"• 
paper, certificate or instrument purporting or understood 
to be or to represent any ticket, chance, share or interest 
in or depending upon the event of any lottery, is guilty 
of a misdemeanor. 

Sic. 322. Every person wh^ aids or assists, either by Aiding 
printing, writing, advertising, publishing, or otberwise, 
in setting up, managing or drawing any lottery, or in 
selling or disposing of any ticket, chance or share therein, 
is guilty of a misdemeanor. 

S£G. 323. Every person who opens, sets up or keeps, Lottarj 
by himself or by any other person, any office or other ^ "** 
place for the sale of, or for registering the number of, any 
ticket in any lottery, or who, by printing, writing, or AdTertiaiBg 
otherwise, advertises or publishes the setting up, opening ^^ 
or using of any such office, is guilty of a misdemeanor. 

Seo. 324. Every person who insures or receives any insoringiot- 
consideration for insuring for or against the drawing of 
any ticket in any lottery whatever, whether drawn or to 
be drawn within this state or not or who receives any 

10 
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valuable consideration upon apy agreement to repay any 
sam, or deliver the same, or any other property, if any 
lottery ticket or number of any ticket in any lottery shall 
prove fortunate or unfortunate, or shall be drawn or not 
be drawn, at any particular time or in any particular or- 
der, or who promises or agrees to pay any sum of money, 
or to deliver any goods, things in action or property, or 
to forbear to do anything for the benefit of any person, 
with or without consideration, upon any event or contin- 
gency dependent on the drawing of any ticket in any lot- 
Pnbiiahing tcry ; Or who publishes any notice or proposal of any of 
luBure. the purposes aforesaid, is guilty of a misdemeanor. 

^[^^ Sec. 325. All moneys and property offered for sale or 
fot^fo" distribution in violation of any of the provisions of this 
fdted. chapter, are forfeited to the state, and may be recovered 

by information filed, or by an action brought by the attor- 
ney-general or by any district attorney, in the name of 
the state. Upon the filing of the information or com- 
plaint, the clerk of the court, or if the suit be in a justice's 
court, the justice, must issue an attachment against the 
property mentioned in the complaint or information, 
which attachment has the same force and effect against 
such property, and is issued in the same manner, as attach- 
ments issued from the district courts in civil cases. 

Letting Seo. 826. Every person who lets, or permits to be used, 

lottery par. any building or vessel, or any portion thereof, knowing 

that it is to be used for' setting up, managing or drawing 

any lottery, or for the purpose of selling or disposing of 

lottery tickets, is guilty of a misdemeanor. 



CHAPTER X. 

GAMING. 



Sbotion 330. Gaming prohibited. Penalty. 

331. Permitting gambling in honses owned or rented. 

332. Winning at play by fraadnlent means. 

833. Witnesses neglecting or reftising to attend trial. 

834. Witness' priyilege. 

335. Duties of district attorneys, sheriffa and others. 

£St^*.**"" Sbo. 830. Every person who deals, plays or carries on, 
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opens or causes to be opened, or who conducts, either as 
owner or employ^, whether for hire or not, any game of 
faro, mont^, roulette, lansquenet, rouge et noire, rondo or 
any banking game played with cards, dice or any other 
device, for money, checks, credit or any other representa- 
tive of value, is punishable by fine of not less than two Paoftity. 
hundred nor more than one thousand dollars, and shall be 
imprisoned in the county jail until such fine and costs of 
prosecution are paid, such imprisonment not to exceed 
one year. 

SUtntes of 1868, p. 723, § 1 ; 14 Cal. 29 ; 14 CaL 566. 

Seo. 331. Every person who knowingly permits any Pennittine 
of the games mentioned in the preceding section to be ^^e OTrned 
played, conducted or dealt in any house owned or rented ^"°* * 
by such person, in whole or in part, is punishable as pro- 
vided in the preceding section. 

Statutes of 1860, p. 69, J 4. 

Sec. 382. Every person who, by any fraud, cheat or winning at 
device, or false pretence whatsoever, while playing at any SS<hJent 
game of chance, or while bearing any share in wagers ™®*°"' 
played for, or while betting on sides or hands of such play, 
wins or acquires to himself or another any sum of money 
or valuable thing, is guilty of a misdemeanor. 

N. Y. P. C. i 388. 

Sso. 333. Every person duly summoned as a witness witaesaes 
for the prosecution, on any proceedings had under this ^^ft^ 
chapter, who neglects or refuses to attend, as required, is uiai!^^ 
guilty of a misdemeanor. 

Statutes of 1860, p. 69, J 6. 

Seo. 334. No person, otherwise competent as a wit- witneas* 
pess, is disqualified from testifying as such concerning the ^'^ ^^' 
offence of gaming, on the ground that such testimony 
may criminate himself; but no prosecution can after- 
wards be had against him for any offence concerning 
which he testified. 

Statutes of 1860, p. 69, { 2. 

Seo. 335. Every district attorney, sheriff, constable or Datiesofdis- 
police officer must inform against and diligently prose- n'i^,^^^. 
cute persons whom they have reasonable cause to believe ^m? 
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are offenders against the provisions of this chapter, and 
every such officer refusing or neglecting so to do, is guilty 
of a misdemeanor. 

Statntes of 1863, p. 723, J 1. 

Note. — This chapter is foanded on the statate of I860, p. 
69, and the statute of 1863, p. 723. The language has 
been modified. 



CHAPTER XI. 



Pawnbrok- 
ing without 
a UceoBO, 



VftiUngto 
keep a reg- 
ister. 



Charging 
onlawftil 
rate of in- 
terest. 



Selling be- 
fore time of 
redemption 
has expired, 
or without 
notice. 



* PAWNBROKERS. 

Section 388. Pawnbroking without a license. 

339. Failing to keep a register. 

340. Charging unlawful rate of interest. 

341. Selling before time of redemption has expired, or withovt 

notice. 

842. Refusing to disclose particulars of sale. 

843. Refusing to allow an officer with search warrant to inspect 

register of pledged articles. 

Sec. 388. Every person who carries on the business of 
a pawnbroker, by receiving goods in pledge for loans at 
any rate of interest above the rate of ten per cent, per 
annnm, except by aathorlty of a license, is guilty of a 
misdemeanor. 

Sec. 339. Every person who carries on the business of 
a pawnbroker, who fails, at the time of the transaction, 
to enter in a register kept by him for that purpose, in the 
English language, the date, duration, amount and rate of 
interest of every loan made by him, or an accurate de- 
scription of the property pledged, or the name and resi- 
dence of the pledgor, or to deliver to the pledgor a writ- 
ten copy of such entry, or to keep an account in writing 
of all sales made by him, is guilty of a misdemeanor. 

Seo. 340. Every pawnbroker who charges or receives 
interest at the rate of more than four per cent, per month, 
or who, by charging commissions, discount, storage or 
other charge, or by compounding, increases or attempts 
to increase such interest, is guilty of a misdemeanor. 

Seo. 341. Every pawnbroker who sells any article 
pledged to him and unredeemed, until it has remained in 
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his possession six months after the last day fixed by con- 
tract for redemption, or who makes any sale withont pab- 
lishiDg in a newspaper printed in the city, town or county, 
at least five days before such sale, a notice containing a * 

list of the articles to be sold, and specifying the time and 
place of sale, is gnilty of a misdemeanor. 

m 

Seo. 3i2. Every pawnbroker who wilfully refuses to Reftuiiigto 
disclose to the pledgor or his agent, the name of the pur- tianSm^' 
chaser and the price received by him for any article "**' 
received by him in pledge and subsequently sold, or who, 
after deducting from the proceeds of any sale the amount 
of the loan and interest due thereon, and four per cent. 
OD the loan for expenses of sale, refuses, on demand, to 
pay the balance to the pledgor or his agent, 'is guilty of a 
misdemeanor. 

Sec. 343. Every pawnbroker who fails, refuses or neg- Reftuiiigto 
lects to produce for inspection his register, or to exhibit with seutUi 
all articles received by him in pledge, or his account of inspect reg. 
sales, to any officer holding a warrant authorizing him to pledged w- 
search for personal property, or the order of a committing ^ 
magistrate directing such officer to inspect such register 
or examine such articles or account of sales, is guilty of a 
misdemeanor. 

Not*. — The six preceding seotions ait based upon the 
proyisions of the act of April 17th, 1881, relating to pawn- 
brokers. (Stat. 1801, p. 184.) 



CHAPTEK XII. 

OTHER INJT7BIES TO PERSONS. 

Sbotiov 346. Acts of intoxicated physicians. 

347. Wilfully poisoning food, medicine or water. 

348. Mismanagement of steamboats. 

349. Mismanagement of steam boilers. 

350. Counterfeiting trade marks. 

851. SelUng goods whioh bear counterfeit trade marks. 

852. Definition of the phrase "counterfeited trade marks/' etc. 

353. "Trademark" defined. 

354. Refilling casks, etc., bearing trade mark. 

355. Defacing marks upon wrecked property and destroying biUs 

of lading. 
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Acts of in- 

tozicatod 

phyelciaDB. 



Section 360. Defaoing marks npon logs, lumber or wood. 

857. Altering bnuids. 

858. Frauds in afifairs of 8i>ecial partnership. 

359. Contracting or solemnizing incestaous or forbidden marriages. 
860. Making false return or record of marriage. 
361. Grael treatment of lanatios, etc. 
* 362. Refusing to issue or obey writ of habeas corpus. 

363. Reoonfining persons discharged upon writ of habeas corpus. 

364. Concealing persons entitled to benefit of habeas corpus. 

365. Innkeepers anxi carriers refusing to receive guests and pas- 

sengers. 

Seo. 846. Every physician who, in a state of intoxi- 
cation, does any act as such physician to another person, 
by which the life of such other person is endangered, is 
gailty of a misdemeanor. 

N. Y. P. C. 2 404. 



Hismanago* 
ment of 
Bteamboats. 



wofli^ Seo. 347. Every person who wilfully mingles any 

^, medi- poison with any food, drink or medicine, with intent that 

cine or water 

the same shall be taken by any human being to his injary, 
and every person who wilfully poisons any spring, well 
or reservoir of water, is punishable by imprisonment in 
the state prison for a term not less than one nor more 
than ten years. 

N. T. P. 0. i 405. 

NoTK. — Founded upon section 3 of act of 1856, relative 
to offences against the person (Stat 1856, p. 131), and 
extended to include cases deserving like punishment. 

Sec 848. Every captain, or other person having charge 
of any steamboat used for the conveyance of passengers, 
or of the boilers and engines thereof, who, from ignorance 
or gross neglect, or for the purpose of excelling any other 
boat in speed, creates or allows to be created, such an 
undue quantity of steam as to burst or break the boiler, 
or any apparatus or machinery connected therewith, by 
which bursting or breaking human life is endangered, is 
guilty of a misdemeanor. 

N. Y. P. C. ! 407. 

Mismanage. 'Seo. 849. Evcry engineer, or other person, havin;]^ 
steam boUers charge of any steam boiler, steam engine or other appa- 
ratus for generating or employing steam, used in any 
manufactory, railway or other mechanical works, who 
wilftilly or from ignorance, or gross neglect, creates or 
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allows to be created, such an undae qaantity of steam as 
to barst oi* break the boiler, or engine or apparatus, or 
cause any other accident whereby human life is endan- 
. gered, is guilty of a misdemeanor. 

N. Y. P. c. i 408. 

Sbo. 350. Every person who wilfully forges or counter- ^SJS?** 
feits, or procures to be forged or counterfeited, any trade ni«kB. 
mark usually affixed by aoy person to his goods, with 
intent to pass off any goods to which such forged or 
counterfeited trade mark is intended to be affixed, as the 
goods of such person, is guilty of a. misdemeanor. 

Note. — This and the three snoceeding sections are based 
upon the act of March 3d, 1853. (Stat. 1853, p. 33.) Their 
object is the protection of the purchaser as weU as the man- 
ufacturer, and for this reason include within their scope 
everything that faUs within the broadest definition of " trade 
mark." The remaining sections of this chapter, relative to 
trade marks, are based upon the act of April 3d, 1863 
(Stat. 1863, p. 155), and are limited in their operation to 
the statutory trade marks, etc. (N. T. P. C. JJ 410, 412.) 

Seo. 351. Every person who sells or keeps for sale any geiifnggoods 
goods upon or to which any counterfeited trade mark has connterfeit 

,yw,-,,. Ill trade marks. 

been affixed, intending to represent such goods as the 
genuine goods of another, knowing the same to be coun- 
terfeited, is guilty of a misdemeanor. 

Sec 352. The phrases'' forged trade mark'' and "coun- Definition 
terfeited trade mark," or their equivalents, as used in this **comitor. 

feitod trBde 

chapter, include every alteration or imitation of any mark." 
trade mark so resembling the original as to be likely to 
deceive. 

Sec. 353. The phrase '^ trade mark,'' as used in the three ••Trade 
preceding sections, includes every description of word, fined, 
letter, device, emblem, stamp, imprint, brand, printed 
ticket, label or wrapper usually affixed by any mechanic, 
manufacturer, druggist, merchant or tradesman, to denote 
any goods to be goods imported, manufactured, produced, 
compounded or sold by him, other than any name, word 
or expression generally denoting any goods to be of some 
particular class or description. 

26 Vict. chap. 88, | 1 ; N. T. P. 0. { 414. 
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Refilling 
caskfl. etc., 
bearing 
trademark. 



Sec. 854. Every person who has or asos any cask, 
bottle, case, cover, label or other thing bearing or having 
in any way connected with it the trade mark or name of 
another, which has been filed in the manner authorized 
by law, for the purpose of disposing of any article with 
intent to deceive or defraud, other than that which such 
cask, bottle, vessel, case, cover, label or other thing origi- 
nally contained or was connected with by the owner of 
SQch trade mark or name, is guilty of a misdemeanor. 

Statutes of 1883, p. 155, i 0. 



DeHuiing 
marks npon 
wrecked 

Sropert^and 
eetroying 
bille of lad- 
ing. 



Seo. 355. Every person who defaces or obliterates the 
marks upon wrecked property, or in any manner dis- 
guises the appearance thereof, with intent to prevent the 
owner from discovering its identity, or who destroys or 
suppresses any invoice, bill of lading or other document 
tending to show the ownership, is guilty of a misde- 
meanor. 

N. Y. P. C. J 420. 



Defhoing Seo. 356. Evcrv person who cuts out, alters or de- 

markfl npon 

logs, imnber faccs any mark made upon any log, lumber or wood, or 
puts a false mrark thereon with intent to prevent the 
owner from discovering its identity, is guilty of a misde- 
meanor. 

N. Y. P. 0. i 421. 



Altwing 
brands. 



Frauds in 
aflUrs of 
special part- 
nership. 
N. 8. 



Contracting 
or solemnis* 
ing incest- 
nons and 
forbidden 
marriages. 



Seo. 357. (§ 65.) Every person who marks or brands, 
alters or defaces the mark or brand of any borse, mare, 
colt, jack, jennet, mule, bull, ox, steer, cow, calf, sheep, 
goat, hog, shoat or pig belonging to another, with intent 
thereby to steal the same or to prevent identification 
thereof by the true owner, is punishable by imprisonment 
in the state prison for not less than one nor more than 
five years. 

Seo. 358. Every member of a special partnership who 
commits any fi*aud in the affairs of the partnership, is 
guilty of a misdemeanor. 

N. Y. P. C. i 423. 

Seo. 359. Every person who wilfully and knowingly 
contracts or solemnizes any incestuous or other marriage 
forbidden by law, is punishable by fine of not less than one 



OP CALIFOENIA. 81 

hnndred nor more than ten thousand dollars, or by impris- 
onment in the county jail not loss than three months nor 
more than ten years, or by both. 

SUtntoa of 1850, p. 424, 2} 2, 3, 4. 

Seo. 360. Every person authorized to solemnize any naUngfiOBe 

Atrt i irii or 

marriage, who wilfully makes a false return of any mar- record or 
riage or pretended marriage, to the recorder, and every 
person who wilfully makes a false record of any marriage 
return, is punishable as provided in the preceding section. 

Statutes of 1850, p. 424, { U. 

Sbo. 361. Every person guilty of any harsh, cruel or Gni«i treat- 
unkind treatment of, or any neglect of duty towards, any aatice, etcl 
idiot, lunatic or insane person, is guilty of a misdemeanor. 

N. Y. P. 0. i 426. 

Seo. 362. Every person authorized by law to issue the Reft»iiig to 
writ of habeas corpus, who, after proper application is writ(?iHk. ^ 
made therefor, refuses to issue such writ or to grant an «»»p«»* 
order therefor, and every officer or person to whom such 
a writ may be directed, who, after service thereof, neglects 
or refuses to obey the command thereof, is guilty of a 
misdemeanor. 

Statutes of 1850, p. 334, 22 9, 89. 

Seo. 363. Every person who, either solely or as mem- jucoDflning 
ber of a court, knowingly and unlawfully recommits, im- SSwged^' 
prisons or restrains of his liberty, for the same cause, any ^^ibeas 
person who has been discharged upon a writ of habeas ***"*• 
corpus, is guilty of a misdemeanor. 

Habeas corpus act ; Statutes of 1850, p. 334. 

NoTB. — The word "uuIawAiIlj" is inserted to ezelnde 
from the operation of the section a class of cases in which 
persons discharged may be re-arrested or recommitted for 
the same offence. 

Sbo. 864. Every person having in his custody, or under oonceeHn* 
his restraint or power, any person for whose relief a writ uedtobene- 
of habeas corpus has been issued, who, with the intent ofhabeea 
to elude the service of such writ or to avoid the effect 
thereof, transfers such person to the custody of another; 
or places him under the power or control of another; or 

11 
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conceals or exchanges the place of his confinement or 
restraint; or removes him without the jurisdiction of the 
court or judge issuing the writ, is guilty of a misdemeanor. 

Statatoa of 1850, p. 834, { 89. 

JjJ^IStoi Seo. 366. Every person, and every agent or officer of 
to toSto *"y corporation carrying on business as an innkeeper, or as 
guests and ^ commou Carrier of passengers, who refuses, without just 
cause or excuse, to receive and entertain any guest, or 
to receive and carry any passenger, is guilty of a misde- 
meanor. 

N. Y. P. C. i 429. 



TITLE X. 

01* GRIMBS AGAINST THE PUBLIC HEALTH AND SAFETY. 

SionoN 870. " Pablio nnitanoea " defined. 

871. Unequal damage. 

872. Maintaining a nnisanoe, a misdemeanor. 

878. Bstabliflhing or keeping peat houses within oities, towns or 

Tillages. 
874. Putting dead animals in streets, riyers, etc. 

876. Keeping gnnpowderi etc., nnlawiuUy. 

870. Violation of quarantine laws hj masters of yessels. 

877. Wilful violation of health laws. 

878. Neglecting to perform duties under health law. 

879. UnUeensed pUoting. 

880. Apothecary omitting to lable drugs or labeUing them wrong- 

ftiUy, eto. 

881. Putting extraneous substances in packages of goods usually 

sold by weighty with intent to increase weight. 

882. Adulterating food, drugs, liquors, etc. 

883. Disposing of tainted food, eto. 

884. Setting woods on fire. 

886. Obstructing attempts to eitinguish fires. 

386. Maintaining bridge or ferry without authority. 

887. Violating condition of undertaking to keep ferry. 

888. Riding or driving faster than a walk on toll bridges. 
389. Crossing toll bridges, etc., without paying toll. 

890. Bngineer of locomotive engine omitting to ring bell when 

crossing highway. 

891. Intoxication of engineers, conductors or drivers of locomo- 

tives or cars. 

892. Placing passenger cars in front of freight cars. 

893. Violation of duty by employes of railroad companies. 
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SxcTXOM 304. Ezpoaing penon ioftcted with any oontagtoaa disease in a 

pnblio pUoe. 

395. Frauds practised to affeot the market price. 

396. Racing apon highways. 

397. Polling liquor to Indians. 

898. Selling fire-arms and ammaniUon to Indians. 

Sso. 370. A publio nuisance is a crime against the »pnbUciiiij- 
order and economy of the state; and consists in unlaw- S^^,'^®' 
fully doing any act or omitting to perform any duty, 
which act or omission either — 

1. Annoys, injures or endangers the comfort, repo3e, 
health or safety of any considerable number of persons; 
or, 

2. Offends public decency ; or, 

3. Unlawfully interferes with, obstructs or tends to 
obstruct, or renders dangerous for passage, any lake or 
navigable river, bay, stream, canal or basin, or any public 
park, square, street or highway; or, 

4. In any way renders any considerable number of per- 
sons insecure in life or the use of property. 

KoTE. — Section 124, crimes and pnnishment act N. T. 
P. 0. ; 430. 

Seo. 371. An act which effects a considerable number vneqpai 
of persons, in either of the ways specified in the last sec- 
tion, is not less a nuisance because the extent of damage 
is unequal. 

N. Y. p. C. i 431. • 

Sec. 372 Every person who maintains or commits Maintrfning 
any public nuisance, the punishment for which is not ISSe?** 
otherwise prescribed, or who wilfully omits to perform "**'°"- 
any legal duty relating to the removal of a public nui- 
sance, is guilty of a misdemeanor. 

N. Y. p. 0. i 432. 

Seo. 373 Every person who establishes or keeps, or EBtabUthing 
causes to be established or kept, within the limits of any ^^^m 
city, town or village, any pest house, hospital or place toSmOT*^ 
for persons affected with contagious or infectious diseases, ^*"***' 
is guilty of a misdemeanor. 

statutes of 1868, p. 35, {{ 1, 2. 

Seo. 374. Every person who puts the carcass of any SlSiSlBr* 
dead animal or the offal from any slaughter pen, corral ^^.''^' 
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or batcher shop, into any river, creek, pond, street, alley, 
public highway or road ic common use, or who attempts 
to destroy the same by fire within one-fourth of a mile 
of any city, town or village, is guilty of a misdemeanor. 

Statates of 1852, p. 100, 2 1* 

K«*p''«^^ Sec. 375. Every person who makes or keeps gunpow- 
fiS * "^^" der, nitro-glycerine, or other highly explosive substance, 
within any city or town, or who carries the same through 
the streets thereof, in any quantity or manner such as is 
prohibited by law, or by any ordinance of such city or 
town, is guilty of a misdemeanor. 

N. T. p. c. i 433. 

Tioiatioii of Sso. 876. Every master of a vessel subject to quaran- 
Sn^B^mL- tine or visitation by the health officer, arriving in the 
^erao Tea. ^^^ ^^ g^^ Fraucisco, who refuses or omits — 

1. To proceed with and anchor his vessel at the place 
assigned for quarantine, at the time of his arrival; or, 

2. To submit his vessel, cargo and passengers to the 
examination of the health officer, and to furnish all neces- 
sary information to enable that officer to determine to 
what length of quarantine and other regulations they 
ought, respectively, to be subject; or, 

8. To remain with his vessel at quarantine during the 
period assigned for her quarantine, and while at quaran- 
tine to comply with the regulations proscribed by law, 
and with such as any of the officers of health, by virtue 
of authority given them by law, shall prescribe in relation 
to his vessel, his cargo, himself, his passengers or crew — 

Is punishable by imprisonment in the county jail not 
exceeding one year, or by fine not exceeding two thou- 
sand dollars, or both. 

N. Y. P. C. J 436. 

wiiftdTiou- Sko. 877. Every person who wilfully violates any of 
^wfl. the provisions of the chapter of the political code relating 

to the preservation of the public health, the punishment 
for violating which is not otherwise prescribed, in addition 
to the penalties prescribed in such chapter, is punishable 
by imprisonment in the county jail not exceeding one 
year, or by fine not exceeding two thousand dollars, or 
both. 



N. S, 
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Seo. 378. Every person charged with the performance Neglecting 
of any duty under the provisions of the chapter referred dnSee u^er 
to in the preceding section, who wilfully neglects or n. b. ^' 
refuses to perform or discharge the same, is guilty of a 
misdemeanor. 

Sec. 379. Every person, not authorized to act as pilot unnceiwed 
under the laws of this state, who pilots or offers to pilot n. s."*' 
any vessel to or from any port of this state, for which 
there aro commissioned or licensed pilots, or who pilots 
or oflters to pilot any vessel to or from any port other 
than that for which ho is commissioned or licensed, and 
for which there are pilots so commissioned or licensed, is 
guilty of a misdemeanor. 

NoTB.— Founded upon statutes of 1869-70, p. 348, { 17. 
That act applies only to the port of San Franoisco, but for 
the same reasons should be extended to aU ports in this 
state having commissioned pUots. 

Seo, 380. Every apothecaiy, druggist, or person carry- ApoUiecary 
ing on business as a dealer in drugs or medicines, or SSei^lgB, 
person employed as clerk or salesman by such person, them^roDg- 
who, in putting up any drugs or medicines, or making up *^* 

any prescription, or filling any order for drugs or medi- 
cines, wilfully, njegligently or ignorantly omits to label 
the same, or puts an untrue label, stamp or other designa- 
tion of contents, upon any box, bottle or other package 
containing any drugs or medicines, or substitutes a dif- 
ferent article for any article prescribed or ordered, or puts 
up a greater or less quantity of any article than that pre- 
scribed or ordered, or otherwise deviates from the terms 
of the prescription or order which he undertakes to fol- 
low, in consequence of which human life or health is 
endangered, is guilty of a misdemeanor. 

N. Y. P. C. i 445. 

Sec. 381. Every person who, in putting up in any bag, putting ex- 
bale, box, barrel or other package, any hops, cotton, wool, SSSS^in 
grain, hay or other goods usually sold in bags, bales, boxes, ^SSSSix"^ 
barrels or packages, by weight, puts in or conceals therein wef^tf^Si 
any thing whatever, for the purpose of increasing the weight {SjJSi^ 
of such bag, bale, box, barrel or package, is punishable ^***e*»*' 
by a fine of twenty-five dollars for each offence. 

N. Y. P. 0. 1 446. 
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Aamteniting Seo. 382. Every perHon who adulterates or dilates any 
liquowTcSt article of food, drink, drug, medicine, spirituous or malt 
liquor, or wine, or any article useful in compoundiog 
them, with a fraudulent intent to offer the same or cause 
or permit it to be offered for sale, as unadulterated or 
undiluted, and every person who fraudulently sells, or 
keeps or offers for sale the same, as unadulterated or un- 
diluted, is guilty of a misdemeanor. 

Note. — This and the rooceeding section is based upon 
seotion 125 of the orimes and ponishment act (Stat. 1850, p. 
229), and upon the acts to prevent the adulteration of food, 
milk, etc. (SUt. 1860, p. 186 ; 1862, p. 484; 1870, p. 298). 
The oommlBsion follow the language of the New York peiui 
code, sections 451, 452. 



Dispoeing 
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food, etc. 



Setting 
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fire. 
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Sec. 383. Every person who knowingly sells, or keeps 
or offers for sale, or otherwise disposes of any article of 
food, drink, drug or medicine, knowing that the same 
has become tainted, decayed, spoiled or otherwise un- 
wholesome or unfit to be eaten or drank, with intent to 
permit the same to be eaten or drank, is guilty of a mis- 
demeanor. 

Seo. 384. Every person who wilfully or negligently 
sets on fire, or causes or procures to be set on fire, any 
woods, prairies, grasses or grain, on any lands, is guilty 
of a misdemeanor. 

Statutes of 1852, p. Ill, J 1. 

Sec. 385. Every person who, at the burning of a build- 
ing, disobeys the lawful orders of any public officer or 
fireman, or offers any resistance to or interference with 
the lawful efforts of any fireman or company of firemen 
to extinguish the same, or engages in. any disorderly con- 
duct calculated to prevent the same from being extin- 
guished, or who forbids, prevents or dissuades others 
from assisting to extinguish the same, is guilty of a mis- 
demeanor. 

Seo. 386. Every person who maintains any bridge or 
ferry for profit or hire, upon any waters within this state, 
without authority of law, is guilty of a misdemeanor. 

N. Y. P. C. i 469. 

NoTB. — Founded on sections 1 and 18 of act oonoeming 
ferries and bridges. (Stat 1855, p. 183.) 
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Sec. 387. Every person who, having entered into an vioiftting 

undertaking to keep and attend a ferry, violates the con* ^ert^ng 

ditions of sach undertaking, is guilty of a misdemeanor. ^ ^^^ 

N. Y. P. 0. i 460. 

Sbo. 388. Every person who wilfully rides or drives Riding or 

faster than a walk on or over any toll bridge, lawfully ertiuaa 

licensed, is punishable by fine not exceeding twenty biidgM. 
dollars. 

StotutM of 1861, p. 18, ; 1. 

Sec 389. Every person not exempt from paying tolls, onMBing tou 
who crosses on any ferry or toll bridge, or passes through witiKSpay* 
any toll gate, lawfully kept, without paying the toll there- ^^^ ' 
for, and with intent to avoid such payment, is punishable 
by fine not exceeding twenty dollars. 

Statates of 1861, p. 18, { 2. 

Seo. 390. Every person in charge of a locomotive Bngineerof 

• ■• **. 1*1 lOCOOIOuT'6 

engine, who omits to cause a bell to ring or steam whistle engine omit- 
to sound, at the distance of at least eighty rods from the beifwhen^ 
place where the track crosses any travelled public way, is hi^my. 
guilty of a misdemeanor. 

N. Y. P. C. 2 461. 

Sec. 391. Every person who is intoxicated while in intoxication 
charge of a locomotive engine, or while acting as con- ordriTen 

• « • of lOOODO* 

ductor or driver upon any railroad train or car, whether tiTMoroan. 
propelled by steam or drawn by horses, is guilty of a 
misdemeanor. 

NoTB. — FooDded npon seotlon 52 of act to provide for the 
incorporation of railroad companies. (Stat 1861, p. 607.) 

Seo. 392. Every person who, in makinir up or running Pi^sing pw- 

., . , or o sengercan 

railroad trains, places or runs, or causes to be placed or in front of 

'^ ' ^ freight cart, 

run, any baggage, freight, merchandise or lumber car in 
the rear of passenger cars, is guilty of a misdemeanor, 
and if injury to life or limb result from such placing or 
running, is guilty of felony. 

NoTK. — Based npon section 47 of the railroad inooipora- 
tion act. (Stat 1861, p. 607.) 

Seo. 393. Every engineer, conductor, brakeman, switch- vioiationof 
tender or other officer, agent or servant of any railroad JuS^ Jf*°" 
company, who is guilty of any wilful violation or omission ^^es. 



88 



PENAL CODE 



of his duty as such officer, agent or servapt, whereby 
human life or safety is endangered, the punishment of 
which is not otherwise prescribed, i^ guilty of a mis- 
demeanor. 

N. Y. P. c. i 463. 

Bipodng Sbo. 894. Every person who wilfully exposes himself 

peraon infeo* •^ a ^ i. 

ted with aaj or another afflicted with any contagiobs or infectious 

ooDtagions ... 

diMue ina dlseasc, in any public place or thoroughfare, except in his 
necessary removal in a manner the least dangerous to the 
public health, is guilty of a misdemeanor. 
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N. S. 
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Seo. 395. Every person who wilfully makes or pub- 
lishes any false statement, spreads any false rumor, or 
employs any other false or fraudulent means or device, 
with intent to affect the market price of any kind of 
property, is guilty of a misdemeanor. 

N. Y. P. c. i 469. 

8bo. 396. Every person driving any conveyance drawn 
by horses, upon any public road or way, who causes or 
suffers his horses to run, with intent to pass another con- 
veyance, or to prevent such other from passing his own, 
is guilty of a misdemeanor. 

N. Y. P. C. ; 472. 

Seo. 397. Every person who sells or furnishes, or 
causes to be sold or furnished, intoxicating liquors to any 
Indian, is guilty of a misdemeanor. 

Statutes of 1850, p. 408, J 16 ; 1865, p. 179, { 2. 



seiungiire. Sbo. 398. Evcry person who sells or furnishes to any 

arms and 

ammanition Indian any fire-arm, or ammunition therefor, is guilty of a 

tolndians. . , -^ ' y & J 

misdemeanor. 

statutes of 1854, p. 15. 



TITLE XI. 



OF GRIMES AGAINST THE PUBLIC PEACE. 

SscnoN 403. Disturbance of public meetings, other than religious or poUtioal. 
404. « Riot "defined. 
406. Riot, punishment of. 
406. "Rout" defined. 
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Ssonos 407. " TJDiawful assembly " defined. 

408. Paoishment of roat and nnlawftil assembly. 

409. Remainine present at pla^ of riot, eto., after warning to 

disperK. 

410. Magistrates neglecting or refusing to disperso rioters. 

411. Consequence of resisting process after a county has been 

declared in a state of insurrection. 

412. Prize fights. 

413. Persons present at prize fights. 

414. Leaving the state to engage in prise fights. 

415. Disturbing the peace in night time. 

410. Refusing to disperse upon lawful command. 

417. Exhibiting deadly weapon in rude, etc., manner, or using the 

same unlawAiUy. 

418. Forcible entry and detainer. 

419. Returning to take possession of lands after being removed by 

legal proceedings. 

Sec. 403. Every person who, without authority of law, Disturbance 
wilfully disturbs or breaks up any assembly or meeting, meetinn, 
not unlawful in its character, other than such as is men- reugiousor 

political. 

tioned in sections fifty-nine and three hundred and two, 
is guilty of a misdemeanor. 

N. Y. P. 0. i 478. 

NoTB. — The assembly specified in section 59 is a meeting 
of electors held for the discussion of public questions, and 
in section 302, a religious meeting. 

Sec. 404. Any use of force or violence, disturbing the "Biot*' 
public peace, or any threat to use such force or violence, 
if accompanied by immediate power of execution, by two 
or more persons acting together, and without authority 
of law, is a riot. 

statutes of 1855. p. 105 ; N. T. P. C. J 474. 

Seo. 405. Every person who participates in any riot, Biot,puni8h. 
is punishabbe by imprisonment in the county jail not ex- 
ceeding two years, or by fine not exceeding two thousand 
dollars, or both. 

■ 

NoTB. — The punishment affixed to riot (Stat 1855, p. 105, 
{ 3), was the same as that affixed to rout, though the former 
offbnce included and was an aggravation of the latter. The 
, commissioners have increased the maximum of the term 
from six months to two years, and the maximum of the fine 
from five hundred dollars to two thousand dollars, and have 
affixed to the crime of rout the same punishment as pre- 
scribed by existing laws. 

12 
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Sec. 406. (§ 116.) Whenever two or more persons, 
asBembled and acting together, make any attempt, or 
advance toward the commission of ai^^act which would be 
a riot if actually committed, sue h assembly is a rout. 

. Statates of 1855, p. 105, } 3. 

Seo. 407. (§ 115.) Whenever two or more persons 
assemble together to do an unlawful act, and separate 
without doing or advancing toward it, or do a lawful act 
in a violent, boisterous or tumultuous manner, such assem- 
bly is an unlawful assembly. 

StAtates of 1855, p. 105, | 3. 



^niahment Seo. 408. (§§115,116.) Evcry pcrson wbo participates 
nniawfai in any rout or unlawful assembly, is guilty of a misde- 
meanor. 

StatutOB of 1855, p. 105, | 3. 

^'^^ " ^ 'yj lg? Seo. 409. Every person remaining present at the place 
place of riot, of any riot, rout or unlawful assembly, after the same has 
jwraingto been lawfully warned to disperse, except public officers 

and persons assisting them in attempting to disperse the 

same, is guilty of a misdemeanor. • 

N. Y. P. C. 2 481. 



Maclfltrate 
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refuing to 
dispene 
riotera. 
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Seo. 410. If a magistrate or officer, having notice of 
an unlawful or riotous assembly, mentioned in this chap- 
ter, neglects to proceed to the place of assembly, or as 
near thereto as he can with safety, and to exercise the 
authority with which he is invested for suppressing the 
same and arresting the offenders, he is guilty of a misde- 
meanor. 

Statates of 1851, p. 210, { 48. 

Sec 411. A person who, after the publication of the 
proclamation authorized by section seven hundred and 
thirty-two, resists or aids in resisting, the execution of 
process in any county declared to be in a state of insur- 
rection, or who aids or attempts the rescue or escape of 
another from lawful custody or confinement, of who resists 
or aids in resisting any force ordered out by the governor 
to quell or suppress an insurrection, is punishable by 
imprisonment in the state prison not less tnan two years. 

SUtutei of 1851, p. 213, { 50. 
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Sec. 412. (§44.) Every person who engages in, insti- ptIm fight, 
gates, encourages or promotes any ring or prize fight, or 
any other premejelitated fight or contention (without 
deadly weapons), either as principal, aid, second, umpire, 
surgeon or otherwise, is punishable by imprisonment in 
the state prison not exceeding two years. 

Sec. 413. (§44.) Everf person wilfully present as a Penonpres- 
spectator at any fight or contention mentioned in the S^t. ^ 
preceding section, is guilty of a misdemeanor. 

Sec. 414. Every person who leaves this state with LeaTingthe 

"^ *■ state to en- 

intent to evade any of the provisions of the last two sec- KageinpriM 

tions, and to commit any act out of this state such as is 

prohibited by them, and who does any act which would 

be punishable under these provisions, if committed within 

this state, is punishable in the same manner as he would 

have been in case such act had been committed within 

this state. 

N. Y. P. C. § 488. 

Sec. 415. (§ 112.) Every person who maliciously and Disturbing 
wilfully disturbs the peace or quiet of any neighborhood night time. 
or family by loud or unusual noises, or by tumultuous 
and offensive conduct, threatening, traducing, quarrelling, 
challenging to fight or fighting, is punishable by fine not 
exceeding two hundred dollars, or by imprisonment in 
the county jail not exceeding two months 

Sec. 416. (§ 113 ) If two or more persons assemble for Beftwingto 

' * .diipene up- 

the purpose of disturbing the public peace, or committing on lawfni 
any unlawful act, and do not disperse on being desired or 
commanded so to do by a public ofiScer, the persons so 
ofi^ending are severally guilty of a misdemeanor. 

Sec. 417. Every person who, not in necessary self-de- Jj^?*^"^ . 

fence, in the presence of two or more persons, draws or onainrude, 

exhibits any deadly weapon in a rude, angry and threat- ner.'oruMng 

ening manner, or who, in any manner, unlawfully uses nniawftiUy. 
the same, in any fight or quarrel, is guilty of a misde- 
meanor. 

StatatoB of 1855, p. 268, 2 1* 

Sec. 418. Every person using or procuring, encour- vorcu>u 
aging or assisting another to use, any force or violence SefaJnerf 
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in entering upon or detaining any lands or other posses- 
sions of another, except in the cases and in the manner 
allowed by law, is guilty of a misdemeanor. 

N. Y. P. C. J 492. 

I 

Seo. 419. Every person who has been removed from 
any lands by process of law, or who has removed from 
any lands pursuant to the lawful adjudication or direction 
of any court, tribunal or officer, and who afterwards un- 
lawfully returns to settle, reside upon or take possession 
of such lands, is guilty of a misdemeanor. 

Note. — Thin aection is founded upon and to carry oat the 
spirit of an act for the punishment of contempts and tres- 
passes. (Stat. 1862, p. 115 ; K. Y. P. C. { 493.) 



TITLE XII. 



OF CRIMES AGAINST THE REVENUE AND PROPERTY OF THIS 

STATE. 



Section 424. 
425. 
426. 
427. 

428. 
429. 

430. 
431. 



432. 

433. 
434. 
435. 
436. 
437. 
438. 
439. 

440. 

441. 

442. 



Bmbenlement and falsiftoation of aooounts by public officers. 

Officers neglecting to pay over public moneys. 

" Public moneys/' as used in the preceding section, defined. 

Failure to pay over fines and forfeitures received, a misde- 
meanor. 

Obstructing officer in collecting revenue. 

Refusing to give assessor list of property, or giving false 
name. 

Making false statements, not under oath, in reference to taxes. 

Delivering receipts for poll taxes, other than prescribed by 
law, or collecting poll taxes, etc., without giving the r»- 
ceipt prescribed by law. 

Having blank receipts for licenses, eto., other than those pre- 
scribed by law. 

Selling undated foreign miners' licenses. 

Refusing to give name of persons in employment, eto. 

Carrying on business without license. 

Unlawfully acting as auctioneer. 

Forging state revenue stamps. * 

Making instruments on unstamped paper. 

Effecting insurance on account of foreign companies that 
have not complied with the laws of this state. 

Officer charged with collection, eto., of revenue, refusing to 
permit inspection of his books. 

Board of examiners, controller and treasurer neglecting cer- 
tain duties. 

Having or selling state arms, eto. 
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Sec. 424. (§§ 66, 67.) Every officer of this state, or of Embeaie- 
any coanty, city, town or district of this state, and every fciaiffcation 

# of AOOOIItttB 

other person charged wiih the receipt, safe keeping, trans- typabiic 
fer or disbursement of public moneys, who either — 

1. Without authority of law, appropriates the same or 
any portion thereof to his own use, or to the use of an- 
other; or, 

2. Loans the same or any portion thereof; or, 

8. Fails to keep the same in his possession until dis- 
bursed or paid out by authority of law ; or, 

4. Deposits the same or any portion thereof in any bank, 
or with any banker or other person ; or, 

5. Changes or converts any portion thereof from coin 
into currency, or from currency into coin or other cur- 
rency, without authority of law; or, 

6. Knowingly keeps any false account, or makes any 
false entry or erasure in any account of or relating to the 
same; or, 

7. Fraudulently alters, falsifies, conceals, destroys or 
obliterates any such account; or, 

8 Wilfully refuses or omits to pay over, on demand, 
any public moneys in his hands, upon the presentation of 
a draft, order or warrant drawn upon such moneys by 
competent authority ; or, 

9. Wilfully omits to transfer the same, when such trans- 
fer is required by law ; or, 

10. Wilfully omits or refuses to pay over to any officer 
or person authorized by law to receive the same, any 
money received by him under any duty imposed by law 
so to pay over the same — 

Is punishable by imprisonment in the state prison for 
not less than one nor more than ten years, and is disquali- 
fied from holding any office in this state. 

Note. — This seotion is founded npon the following laws : 
Sections 66 and 67 of the crimes and punishment aot 
(Stat. 1850, p. 229); an aot to panish embesslement of the 
poblio money (Stat. 1851, p. 425); an aot for the protection 
of the treasury (SUt 1863, p. 97). 

Sjbo. 425. Every officer charged with the receipt, safe oseen neg. 

keeping or disbnrsemerjt of public moneys, who neglects ^^^^ 

or fails to keep and pay over the same in the manner pre- Ija}^ 
scribed by law, is guilty of felony. 
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'Public 
moneys," 
aa nsel In 
the preced- 
ing section, 
dcAned. 
N. B. 



Sec. 426. The phrase "public moneys/' as used in the 
two preceding sections, vnclades all bonds and evidence of 
indebtedness, and all moneys belonging to the state, or 
any city, county, town or district therein, and all moneys, 
bonds and evidences of indebtedness received or held by 
state, county, district, city or town officers in. their official 
capacity. 



Failure to 

Sayorer 
nee and 
forfeiturM 
recelTed, a 
misdemeap* 
or. 



Sec. 427. If any clerk, justice of the peace, sheriff or 
constable, who receives any fine or forfeiture, refuses or 
neglects to pay over the same according toiaw and within 
thirty days after the receipt thereof, he is guilty of a 
misdemeanor. 

Statates of 1851, p. 212, g 680. 



Obftmoting 
officer in 
collecting 
reTenne. 



Sec. 428. Every person who wilfully obstructs or hin- 
ders any public officer from collecting any revenue, taxes 
or other sums of money in which the people of this state 
are interested and which such officer is by law empow- 
ered to collect, is guilty of a misdemeanor. 

N. Y. P. C. i 501. 



Befn«ingto 



gire 
fistc 



of prop* 
erty or glT- 
Ing fklse 
name. 



Sec. 429. Every person who unlawfully refases, upon 
demand, to give to any county assessor a list of his prop- 
erty subject to taxation, or to swear to such list, or wbo 
gives a false name or fraudulently refuses to give his true 
name to any assessor, when demanded by such assessor 
in the discharge of his official duties, is guilty of a misde- 
meanor. 

Statutes of 1861, p. 419, H 17, 18. 



BlaMnglUae 
statementa 
not under 
oath, in ref- 
erence to 



Seo. 480. Every person who, in making any state- 
ment, not upon oath, oral or written, which is required or 
authorized by law to be made, as the basis of imposing 
any tax or assessment, or of an application to reduce any 
tax or a.'^Bessment, wilfully states anything which he 
knows to be false, is guilty of a misdemeanor. 

Statutes of 1861, p. 419, H 17, 18, 68. 

NoTB. — Stat. Geo. Ill, chap. 105, { 9. False statements 
made under the sanction of an oath, in any of the cases 
referred to in the section abore, fall within the definition 
of peijttry, as given in this code, and are therefore exeladed 
from the operation of this seotion. (N. Y. P. C. { 520.) 
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Sec. 431. Every person who uses or gives any receipt, Deiirering 
except that prescribed by law, as evidence of the payment poiitax,etc., 

^f 11* Jx 1- c 1- J k other than' 

Of any poll tax, road tax or license of any kind, or who prewribed 
receive* payment of such tax or license without deliv- ooUectiDg 
ering the receipt prescribea by law, or who inserts the Ste.,wiUiiat 
name of more than one person therein, is guilty of a mis- ^?pt pro- 
demeanor, ^t.^ 

Statntes of 1861, p. 419, } 95. 

Note. — This and the nine following eeotions are extended' 
to coyer the seTeral proyisions of the reyenae law relating 
to tax receipts, licenses, etc. (See political code.) 

Seo. 432. Every person who has in his possession, Haying 

with intent to circulate or sell, any blank licenses or poll ceSpta for 

tax receipts other than those furnished by the controller oSert^io^' 

of state or county auditor, is guilty of felony. wS^'by 

law 
Statutes of 1861, p. 419 ; 1855, p. 172, { 5. 

Seo. 433. Every tax collector who wilfully sells or Seningim. 

. . ij r • • 11 'XL XL datedforeign 

causes to be sold, any foreign miners' license, with the miners* ii. 
date of sale left blank, or which is not dated and signed, 
and blanks filled with ink, and every person who alters or 
causes any such license to be altered, is guilty of felony. 

Statutes of 1861, p. 419, J 96. 

Sec. 434. Every person who, when requested by the R^fasingto 
collector of taxes or licenses, refuses to irive to such ptpersomi 

^ in employ* 

collector the name and residence of each man in his era- ment.etc. 
plo3nnent, or give such collector access to the building or 
place where such men are employed, is guilty of a mis- 
demeanor. 

Statutes of 1864, p. 45, | 1. 

Seo. 435. Every person who commences or carries on OMryingon 
any business, trade, profession or calling, for the trans- without u- 
action or carrying on of which a license is required by 
any law of this state, without taking out or procuring 
the license prescribed by such law, is guilty of a mis- 
demeanor. 

Statutes of 1861, p. 419, { 77 ; 1863, p. 732, { 1. 

Sec 436. Every person who acts as an auctioneer, unUwtuij 

except in compliance with the provisions of chapter iScS^Iir. 

of the political code, relating to auctioneers, is guilty of a 
misdemeanor. 

Statute^ of 1859, p. 354, { 8. 
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Porging Sec. 437. Every person who forges, couDterfeits or 

nae stamps, alters any revenue stamp of this state, or who uses, sells, 

offers or keeps for sale, as genuine or as forged, any such 

stamp, knowing it to be forged, counterfeited or falsely 

altered, is guilty of felony. 

SUtutes of 1861, p. 315, H 9, 10. 

Making in. Sbo. 438. Evcrv pei*8on who makes any instrument 

BtmmentBon "^ r , . , 

nnatamped required by law to be stamped with a state revenue stamp, 
or to be made upon paper stamped by authority of law, 
without affixing thereto the stamp required by law, or 
without using therefor such stamped paper, or who shall 
use any stamp or stamped paper more than once, or who 
neglects to cancel such stamps when used, is guilty of a 
misdemeanor. 

Statates of 1861, p. 315 ; 1862, p. 173, { 2. 



Effecting Seo. 439. Evcrv person who violates any of the pro- 

Insnrance on ' * j 

account of visious of sectiou of chapter , code, 

foreign com- ^ 

raniee that ig guilty of a misdemeauor. 

^riSfthe None.— The reference is to the chapter relative to foreign 

1^1^' ^* iDtarance companies, and to the seetion that forbids them 

to carry on basiness in this state except upon certain con- 
ditions. (Stat. 1862, p. 213, and acts amendatory.) 

oflioer Seo. 440. Every officer charged with the collection, 

charged with ,. ,., "^ _ °. ^^, - 

couection, rcccipt Or disbursement of any portion of the revenue oi 

enne', reftw-' this State, who, upou demand, fails or refuses to permit 

infpeotira the controller or attorney-general to inspect his books, 

*^ papers, receipts and records pertaining to his office, is 

guilty of a misdemeanor. 

statutes of 1852, p. 57, { 2. 

Board of ex- Seo. 441. Every member of the board of examinejrs, 
S^fS!^;^ controller or state treasurer, who violates any of the 
urern^iMt. provisions of, or neglects to perform any of the duties 

dSi^^° enjoined by, sections , of chapter , of the 

political code, is guilty of felony. 

Statutes of 1858, p. 212. 

NoTB. — The chapter referred to is the one relating to 
board of examiners and their duties. 

Hatingor Seo. 442. Evcry person, not a member of the state 

armafetc. guard, who Unlawfully has or retains in his possession 

any arms, equipments, clothing or military stores belong- 
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iDg to the state, or the property of a company of the 
Biate gaard, and every member of the state guard who 
shall dispose of any arms, equipments, clothing or mili- 
tary stores, the property of the state, is guilty of a mis- 
demeanor. 

Statutes of 1866, p. 735, } 60. 

NoTB. — It is intended to change the name "national 
guard " to " state gnard." 



TITLE XIII. 

OF CBIMBS AGAINST PR0PBBT7. 

Ghaptsb I. Arson, 

II. Burglary and househreaking, 

III. Saving possession of burglarious inslntments and 

deadly weapons, 

IV. Forgery and counterfeiting. 
V. Larceny, 

YI. Embezzlement, 

VII. Extortion, 

VIII. False personation and cheats, 

IX. Fraudulently fitting out and dettroying vessels. 

X. Fraudulently keying potsesnon of wrecked 
property, 

XI. Fraudulent destruction of property insured. 

XII. Fake weights and m/ea-mres, 

XIII. Fraudulent insolvencies by corporations^ and 

other frauds in their management, 

XIV. Fraudulent issue of documents of title to mer^ 

chandise, 
XV. Malicious injuries to railroad bridges, highway^^ 
bridges and telegraphs. 



CHAPTER I. 

AKSON. 



Sbction 447, Anon defined. 

44«. "BnildiDg" defined. 

449. " Inhabited bailding" defined. 

13 
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Anonde* 
fined. 



Sbchoh 460. " Night time " defined. 

451. "Burning'' defined. 

452. Ownership of the building. 
458. Degrees of arsop. 

454. Arson of the first degree. Arson of the seoond degne. 

455. Punishment of arson. 

Sec. 447. Arson is the wilful and malicious burning of 
a building, with intent to destroy it. 

N. Y. P. 0. ; 521 ; 4 Blaokst Com. 220. 

NoTB. — The statutes of this state hare enlarged the use of 
the term to include many acts of burning not inrolTing 
special danger to tiie person. Thus, burning stacks of 
grain, standing orops, bridges, etc., is arson in the seoond 
degree. (Stat 1856, p. 131, {} 4, 5.) The commissioners 
leoommend that the term "arson" be confined to the 
offenoe of setting on fire buUdings (including ships and 
vessels). Other criminal acts of burning are not propedj 
olassified under the title of " arson," but under the title of 
" malicious mischief." 



uBaUdJng 
dsftned. 



II 



•* Inhabited 

bafldlng'' 

defined. 



Seo. 448. Any house, edifice, structure, vessel or other 
erection, capable of affording shelter for human beings, 
or appurtenant to or connected with an erection so 
adapted, is a '* building,'^ within the * meaning of this 
chapter. 

Statutes of 1856« p. 181, { 6; N. T. P. C. { 52S. 

Seo. 449. Any building which has usually been occu- 
pied by any person lodging therein at night, is an " inhab- 
ited building,'' within the meaning of this chapter. 

' Statutes of 1856, p. 181, { 6 ; K. T. P. 0. { 528. 



•*Nl|^t 



time^'de- ®*^* ^^^' "^^^ phrasc "night time,'* as used in this 
fined. chapter, means the period between sunset and sunrise. 



** Burning 
defined. 



»f 



Seo. 451. To constitute a burning, within the meaning 
of this chapter, it is not necessary that the building set 
on fire should have been destroyed. It is sufiScient that 
fire is applied so as to take effect upon any part of the 
substance of the building. 

N. Y. P. 0. § 525. 

KoTB.— state ts. Sandy, 5 Ired. 570; 16 Mass. 105; 16 
Johns. 203 ; 17 Geo. 180. 



owaerahin Seo. 452. To Constitute arson it is not necessary that 
oTOiebiiiid. ^ peraon other than the accused should have had owner- 
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ship in the building set on fire. It is sufficient that at 
the time of the burning another person was rightfully in 
possession of, or was actually occupying, such building, 
or any part thereof 

N. T. P. 0. i 626. 

NoTB. — The offence of barning inrared property, with 
intent to defiraad the iniarer, ib proyided for in chapter ll, 
of this tiUe. 



Sec. 453. Arson is divided into two degrees. Degnet 

statutes of 1856, p. 132, {} 4, 6. 



of anwn. 



Sec. 454. Maliciously burning in the night time an jjjjf? **'***• 
inhabited building, in which there is at the time some 

human being, is arson in the first degree. All other kinds Anon or th» 

of arson are of the second degree. gree. 

Btatntes of 1856, p. 132, 22 4, 5 ; K. T. P. C. 2 532. 

Sec 455. Arson is punishable by imprisonment in the pmddimeot 
state prison, as follows : 

1. Arson in the first degree: for not less than two 
years. * 

2. Arson in the second degree : for not less than one 
nor more than ten years. 

KoTB. — This chapter is founded upon seotione %, 5 and 6 
of act concerning crimes and punishments of 1856. (Stat. 
1856, p. 132.) The commissioners omit the clause in sec- 
tion 4 which provides that "should' the lives of any persons 
be lost in consequence of such burning, the offender shall be 
deemed guilty of murder, and shaU be indicted and pun- 
ished accordingly.'' This provision is surplusage, for the 
killing in that case is in the perpetration of arson, and faUs 
within the definition of murder In the first degree. (See 
section 189.) 



CHAPTER II. 

BUROLART AND HOUSEBREAKING 

Sbctiov 459. " Burglary '^ defined. 

460. Punishment of burglaiy. 

461. "Housebreaking'' defined. 

462. Punishment of housebreaking. 

463. "Nighttime" defined. 
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(C 

deftn- 



Burg] 
iftned 



lary" 



Seo. 459. (§ 58.) Every person who, in the night time, 
forcibly breaks and enters, or without force enters through 
any open door, window or other aperture, any house, 
room, apartment or tenement, or any tent, vessel, water 
craft or railroad car, with intent to commit grand or petit 
larceny, or any felony, is guilty of burglary. 

Btatatea of 1858, p. 206, il;B Oal. 519 ; 19 Gal. 578 ; 32 
Gal. 86 ; 34 Gal. 242; 35 CaL 115. 



Pnniatament 
of burglary. 

N. 8. 



*^Hoafle- 

breikking" 

defined. 



Sec. 460. Burglary is punishable by imprisonment in 
the state prison for not less than one nor more than fifteen 
years. 

NoTB.— By the act of 1858 (Stat 1858, p. 206) the crime 
of burglarj waa punishable bj imprisonment in the state 
prison for a term not less than one nor more than ten years, 
whUst grand laroeny, a less faeinoas crime, might be pan- 
ished with imprisonment in the state prison for fourteen 
years. (Stat. 1856, p. 219, { 7.) The commissioners have 
reduced the maximum punishment for laroeny from fourteen 
years to ten years, and increased that of burglary from ten 
years to fifteen years. 

Seo. 461. (§ 127.) Every person who, in the day time, 
enters any dwelling-house, shop, wareltouse, store, mill, 
barn, stable, out-house, other building, or railroad.car, with 
intent to steal or to commit any felony whatever therein, 
is guilty of housebreaking. 

Statutes of 1864, p. 104, M i 27 Gal. 480 ; 28 Gal. 214. 



Punishment Seo. 462. Housebreaking is punishable by imprison- 
breakiDg. mcut in the state prison for not less than one nor more 

than five vears. 

•I 

statutes of 1864, p. 104, { 1. 



«« Night 
time" de. 
fined. 



Sec 463. The phrase << night time," ias used in this 
chapter, means the period between sunset and sunrise. 

N. T. P. G. J 524. 



CHAPTER 111. 

HAYING POSSESSION OF BURGLARIOUS INSTRUMENTS AND 

DEADLT WEAPONS. 



SxcTioir 466. Haying possession of any instrument with intout to commit 
burglarj. 
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SscnoR 467. H«Ting poBMSsion of deadly weapoaf ifi^.ivlent to oommit 

an assault. •* • ' » . 

• • «•* 

Seo. 466. (§ 127.) Every person having upon him a Hav^og pos- 

picklock, crow key, bit, other instrainent or tool, with ba-giLioiu 

intent felonioasly to break or enter into any building, is hittnt, etc. 
guilty of a misdemeanor. 

Sbo. 467. (§ 127.) Every person having upon him any HaTiog 
deadly weapon with intent to assault another, is guilty of ons, iSS^' 

. J Intent, etc. 

a misdemeanor. 



CHAPTER IT. 

FOEGEBT AND GOtTNTEBFEITING. 

SacnoH 470. Forgery of wills, oonreyanoes, notes, bonds, ete. Uttering 
forged notes, bonds, etc. Forgery of records and official 
returns. 

471. Making false entries in records or returns. 

472.. Forgery of public and corporate seals. 

473. Punishment of forgery. 

474. Forging telegraphic messages. 

475. Passing or receiving forged notes. 

476. Making, passing or uttering fictitious bills, etc. 

477. Connterfeiting coin, bullion, etc. 

478. Punishment of counterfeiting. 

479. Possessing or receiving counterfeit coin, bullion, etc. 

480. Making or possessing counterfeit dies or plates. 

SxG. 470. (§ 73.) Every person who, with intent to Forging of 
defraud another, falsely makes, alters, forges or counter- reyimcw"* 
feits any charter, letters patent, deed, lease, indenture, ^^^°^* 
writing obligatory, will, testament, codicil, annuity, bond, 
covenant, bank bill or note, post note, check, drafl, bill of 
exchange, contract, promissory note, due bill for the pay- 
ment of money or property, receipt for money or property, 
passage ticket, power of attorney, or any certificate of 
any share, right or interest in the stock of any corpora- 
tion or association, or any controller's warrant for the 
payment of money at the treasury, county order or war- 
rant, or request for the payment of money or the delivery 
of goods or chattels of any kind, or for the delivery of 
any instrument of writing, or acquittance, release or 
receipt for money or goods, or any acquittance, release or 
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• • «< « 

di8oharge*fb/*^En7 debt« account, Bait, action, demand or 

othep4bing, real or personal, or any transfer or assnranoe 

of/iQObiQy,* certificates of shares of stock, goods, chattels 

^•^ *x>r*t>Cher property whatever, or any letter of attorney 

.. C,\\H)t other power to receive money, or to receive or 

, *•:••'•'* transfer certificates of shares of stock or annuities, 

***' or to let, lease, dispose of, alien or convey any goods, 

chattels, lands or tenements, or other estate, real or 

personal, or any acceptance or indorsement of any bill 

of exchange,^ promissory note, draft, order or assignment 

of any bond, writing obligatory or promissory note 

for money or other property, or counterfeits or forges 

uttOTing the seal or handwriting of another ; or utters, publishes, 

iKmda, etc. passes Or attempts to pass, as true and genuine, any of 

the above named false, altered, forged or counterfeited 

matters, as above specified and described, knowing the 

same to be false, altered, forged or counterfeited, with 

intent to prejudice, damage or defraud any person ; or 

Forgery of who, with intent to defraud, alters, corrupts or falsifies 

official ro? any record of any will, codicil, conveyance or other instru- 

"°^ ment, the record of which is by law evidence, or any 

record of any judgment of a court, or the return of any 

officer to any process of any court, is guilty of forgery. 

13 Cal. 836 ; 28 GaL 607 ; 38 Cal. 306 ; 27 Cal. 394; 36 
Cal, 608. 

NoTx. — Tbe definition haa been extended to corer eaoes 
not incladed within the definition given by our etatutei 
(Btat 1860, p. 220)j but which are of equal enormity. 

Making (Use Seo. 471. {§ 78.) Bvery person who, with intent to 

records or dcfraud another, makes, forges or alters any entry in any 

book of records, or any instrument purporting to be any 

record or return, specified in the preceding section, is 

guilty of forgery. 

N. Y. P. C. i 667. 

Forsery of Sso. 472. Evcry person who, with intjBnt to defraud an* 
Snp^nS?^ other, forges or counterfeits the seal of this state, the seal of 
any public officer authorized by law, the seal of any court of 
record, or the seal of any corporation, or any other public 
seal authorized or recognized by the laws of this state, or 
of any other stale, government or country, or who falsely 
makes, forges or counterfeits any impression purporting 
to be an impression of any such seal, or who has in bis 
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possession any snch connterfeited seal or impression 
thereof, knowing it to be counterfeited, and wilfully con« 
ceals the dame, is guilty of forgery. 

N. Y. p. c. § 555. 

NoTB. — Foanded apon seotion 81 of the erimes and pun- 
iflhment act (Stat. 1850, p. 229), extended to include cor- 
porate and foreign seals. 

Seo. 478. (§ 78.) Forgery is punishable by imprison- pnnidiaieBt 
ment in the state prison for not less than one nor more ®' ^""^^^ 
than fourteen years. 



Sbo. 474. Every person who knowingly and wilfully Forginctd- 
sends by telegraph, to any person, a false or forged *"*^ 
message, purporting to be from such telegraph office, or 
from any other person, or who wilfully delivers, or causes 
to be delivered, to any f erson, any such message, falsely 
purporting to have been received by telegraph, or who 
furnishes or conspires to furnish, or causes to be furnished, 
to any agent, operator or employ^, to be sent by telegraph, 
or to be delivered, any such message, knowing the same 
to be false or forged, with the intent to deceive, injure or 
defraud another, is punishable by fine not exceeding one 
thousand dollars, or imprisonment in the county jail not 
exceeding one year, or by both. 

Statutes of 1862, p. 288, { 2. 



Sec. 475. (§ 76 ) Every person who has in his posses- 
sion or receives from another person any forged promis- jte^STnoSS, 
sory note or bank bill, or bills for the payment of money *^' 
or property, with the intention to pass the same, or to 
permit, cause or procure the same to be uttered or passed, 
with the intention to defraud any person, knowing the 
same to be forged or counterfeited, or has or keeps in 
his possession any blank or unfinished note or bank bill, 
made in the form or similitude of any promissory note or 
bill for payment of money or property, made to be issued 
by any incorporated bank or banking company, with in- 
tention to fill up and complete such blank and unfinished 
note or bill, or to permit, or cause or procure the same to 
be filled up and completed in order to utter or pass the 
same, or to permit, or cause or procure the same to be 
uttered or passed, to defraud any person, is punishable by 
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poMliigor 
■ttoring ilo« 
titiooi bills, 
•te. 



imprisoDment id the state prison for not less than one 
nor more than fourteen years. 

Sbc. 476. (§ 77.) Every person who makes, passes, 
utters or publishes, with intention to defraud any other 
person, or who, with the like intention, attempts to pass, 
utter or publish, or who has in his possession, with like 
intent to utter, pass or publish, any fictitious bill, note or 
check, purporting to be the bill, note or check, or other 
instrument in writing for the payment of money or 
property, of some bank, corporation, copartnership or 
individual, when, in fact, there is no such bank, corpora- 
tion, copartnership or individual in existence, knowing 
the bill, note, check or instrument in writing to be ficti- 
tious, is punishable by imprisonment in the state prison 
for not less than one nor more than fourteen years. 



^t«rf«it. Sbc. 477. (§ 74.) Every person who counterfeits any of 
^iioB/«to. the species of gold or silver coin current in this state, or 
any kind or species of gold dust, gold or silver bullion or 
bars, lumps, pieces or nuggets, or who sells, passes or 
gives in payment such counterfeit coin, dust, bullion, 
bars, lumps, pieces or nuggets, or permits, causes or pro- 
cures the same to be sold, uttered or passed, with inten- 
tion to defraud any person, knowing the same to be coun- 
terfeited, is guilty of counterfeiting. 

Note. — Thit section U framed from flection 74 of the 
crimes and punishment act, and is extended to inelnde the 
kindred offences provided for in section 1 of the act in rela- 
tion to cownterfeiting gold dost, etc. (Stat. 1855, p. 178), 
and also to include counterfeiting silrer bars, etc. 



Punishment 
of counter- 
feiting. 



or reociTlng 
connter^it 
coin and bul* 
lion, etc. 



Skc. 478. (§§ 76, 77.) Counterfeiting is punishable by 
imprisonment in the state prison for not less than one nor 
more than fourteen years. 

Statutes of 1855, p. ItS, }{ 1, 2. 

Sbc. 479. (§ 75.") Every person who has in his posses- 
sion, or receives for any other person, any counterfeit 
gold or silver coin of the species current in this state, or 
any counterfeit gold dust, gold or silver bullion or bars, 
lumps, pieces or nuggets, with the intention to sell, utter, 
put off or pass the same, or permits, causes or procures 
the same to be sold, uttered or passed, with intention to 



OP CALIPOKNIA. 105 

defraud any person, knowing the same to be counterfeit, 
is' punishable by imprisonment in the state prison not less 
than one nor more than fourteen years. 

NoTB. — Foanded upon section 75 of th« Crimea and 
punishment act, and section 2 of act to preront counter- 
feiting gold dust, etc. (Stat 1855, p. 178), extended to in- 
clude sUver bars, etc. 

Sec. 480. (§ 78.) Every person who makes, or know- MaUngor 
iDgly has in his possession, any die, plate, or any apparatus, ooonterftft 
paper, metal, machine or other thing whatever, made use ^^ 
of in counterfeiting coin current in this state, or in coun- 
terfeiting gold dust, gold or silver bars, bullion, lumps, 
pieces or nuggets, or in counterfeiting bank notes or bills, 
is punishable by imprisonment in the state prison not less 
than one nor more than fourteen years ; and all such dies, 
plates, apparatus, paper, metal or machine, intended tor 
the purpose aforesaid, must be destroyed. 

NoTs. — ^Founded upon section 78 of the crimes and 
punishment act, and section I of the act to prevent counter- 
feiting gold dust, etc. (Stat 1855, p. 178.) 



CHAPTER V. 

LARG£NT. 

SxcnOH 484. " Larceny " defined. 

485. Larceny of lost property. 

486. Grand and petit larceny. 

487. Grand larceny defined. 

488. Petit larceny. 

489. Punishment of grand larceny. 

490. Punishment of petit larceny. 

491. Dogs property. 

492. Larceny of written instruments. 

493. Value of passage tickets. 

494. Written instruments completed hut not delirored. 

495. Severing and removing part of the realty declared larceny. 

496. Receiver of stolen property. 

497. Larceny committed and stolen property reoeired out of this 

state. 

498. Stealing gas. 

499. Stealing water. 4 

14 
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]^jj^ Seo. 484. (§§ 60, 61.) Larceny is the felonious steftling, 

taking, carrying, leading or driving away the personal 
property of another. 

SUtutei of 1850, p. 210, ; 7. 

Luceny of Seo. 485. One who finds lost property under oireum- 
^^»vert7 glances which give him knowledge of or means of inquiry 
as to the true owner, and who appropriates such property 
to his own use, or to the use of another person not entitled 
thereto, without first making reasonable and just efforts 
to find the owner and restore the property to him, is 
guilty of larceny. 

N. T. P. c. ; 685. 

NoTB. — See People ts. Anderson, 14 Johns. 204; SUtoTS. 
MoGann, 10 Miss. 240 ; Tanner's ease, 14 Gratt. 635. 

^ttaS?ny ^^- ^^^' (§§ ^» ^^ ) Larceny is divided into two 
degrees; the first of which is termed grand larceny; the 
second, petit larceny. 

Gruid laroe- Seo. 487. (§ 60.) Grand larceny is larceny committed 
N. 8. in either of the following cases : 

1. When the property taken is of a value exceeding 
fifty dollars. 

'A. When the property is taken from the person of 
another. 

8. When the property taken is a horse, mare, gelding, 
cow, steer, bull, calf, mule, jack, jenny, goat, sheep or hog. 

Statates of 1858, p. 210, { 7; 1888, p. 461, i 1; 1870, 

p. 777, ; 1. 
PetitiMoenj Seo. 488. (§ 61.) Larccny in other cases is petit larceny. 

Stotntes of 1866, p. 210, { 8. 

Paniahment Sec. 489. Grand larccuy is punishable by imprisonment 
laioo^. in the state prison for not less than one nor more than 

N. 8. 

ten years. 

See note to section 460. 

Panidunent Seo. 490. Petit larccny is punishable by fine not ex- 

oeaj. ceeding five hundred dollars, or by imprisonment in the 

county jail not exceeding six months, or both. 

Statutes of 1856, p. 210, 2 8. 
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Ssc. 491. Dogs are property, and of the valae of one Bogs prop, 
dollar each, within the meaning of the terms "property'' ^' 
and " value/' as ased in this chapter. 

Statatas of 1860, p. 70, J 1. 

Seo. 492. (§ 62.) If the thing stolen consists of any Lucmj at 
evidence of debt, or other written instrument, the amount vtrumentH' 
of money due thereupon, or secured to be paid thereby, 
and remaining unsatisfied, or which in any contingency 
might be collectea thereon, or the value of the property, 
the title to which is shown thereby, or the sum which 
might be recovered in the absence thereof, is the value of 
the thing stolen. 

Statutes of 1866, p. 219, 2 0; N. Y. P. G. } 508. 

Sec 498. If the thing stolen is any ticket, or other vainaofpM. 
paper or writing, entitling or purporting to entitle the Nf s. 
holder or proprietor thereof to a passage upon any rail- 
road or vessel, or other public conveyance, the price at 
which tickets entitling a person to a like passage are 
usually sold by the proprietors of such conveyance, is the 
value of such ticket, paper or writing. 

N. Y. P. C. i 694. 

. Seo. 494. All the provisions of this chapter apply written 
where the property taken is an instrument for the pay- !!S^^^ 
ment of money, evidence of debt, public security, or pas- uwS***" 
sage ticket, completed and ready to be issued or delivered, 
although the same has never been issued or delivered by 
the makers thereof to any person as a purchaser or 
owner. 

N. Y. P. C. i 695. 

Sec 495. The provisions of this chapter apply where serertngand 
the thing taken is any fixture or part of the realty, and ^rt^of%« 
is severed at the time of the taking, in the same manner eiaiS uv. 
as if the thing had been severed by another person at ^^^^' 
some previous time. 

N. Y. P. 0. i 696. 

Sec 496. Every person who, for his own gain, or to BeoatTaror 
prevent the owner from again possessing his property, wtj!^^"^' 
buys or receives any personal property, knowing the 
same to have been stolen, is punishable by imprisonment' 
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in the state prison not exceeding five years, or in the 
county jail not exceeding six months, or by both. 

KoTfl. — This is founded apon Beetion 63 of tht crimes and 
panisliment act (8tat I860, p. 220), which contains a pro- 
▼Lsion that " erery such person may be tried, conyioted and 
punished, as well before as after the trial of his prinoipaL" 
This provision is transferred to the criminal procedure act. 

i*««jy Sec. 497. Every person who, in another state or coun- 



aad stolen try, stcals the property of another, or receives such prop- 
ceiTedoat erty knowing it to have been stolon, and brings the same 

of this rtetfl. 

into this state, may be convicted and punished in the 
same manner as if such larceny or receiving had been 
committed in this state. 

N. T. P. 0. i 500. 

Bteaihiggafl. Sso. 498. Evcry person who, with intent to injure or 
defraud, makes or causes to be made, any pipe, tube or 
other instrument, and connects the same, or causes it to 
be connected, with any main, service-pipe, or other pipe 
for conducting or supplying illuminating gas, in such 
manner as to supply illuminating gas to any burner or 
orifice, by or at which illuminating gas is consumed, 
around or without passing through the meter provided 
for the measuring and registering the quantity consumed, 
or in any other manner so as to evade payment therefor, 
and every person who, with like intent, injures or alters 
any gas meter or obstructs its action, is guilty of a mis- 
demeanor. 

N. T. P. 0. 2 690. 

/ 

NoTK. — Founded upon sections 1 i^d 2 of an act for the 
protection of gas light companies. (Stat. 1859, p. 809.) 

stceUng Sso. 499. Evory person who, with intent to injure or 

defraud, connects or causes to be connected, any pipe, 
tube or other instrument, with any main, service-pipe or 
other pipe, or conduit or flume, for conducting water, for 
the purpose of taking water from such main, service-pipe, 
conduit or flume, without the knowledge of the owner 
thereof and with intent to evade payment therefor, is 
guilty of a misdemeanor. 

Stotntes of 1861, p. 633, {2 1, 2, 3. 
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CHAPTER VI. 

EMBEZZLEMENT. 

Sbotioh 508. " Embesslement " defined. 

504. When officer, eto., of any Msociation, gniltj of embeHlement. 

505. When carrier or other person haring property for transporta- 

tion, for hire, gniltj of embeszlement. 

506. When trustee, banker, etc., gniltj of embezslement. 

507. When bailee, tenant or lodger guilty of embezzlement 

508. When olerk, agent or serrant guilty of embezzlement. 
500. Distinct act of taking. 

510. Evidence of debt undelirered may be subject of embezzlement. 

511. Claim of title a ground of defence. 

512. Intent to restore the property is no defence. 

513. But aetnal restoration is a ground for mitigation of punish- 

ment. 
51i. Punishment for embezzlement. 

Sec. 608. Embeszlemont ia the fraudalent appropria- ^JJ}^'*" 
tion of property by a person to whom it has beoD floed. 
entrasted. 



Sec 504. Every officer, director, trustee, clerk, ser- whenofflcer, 
vant or agent of any association, society or corporation aisociation 
(public or private), who fraudulently appropriates to any SMsiemeot.' 
use or purpose not in the due and lawful execution of his 
trust, any property which he has in his possession or 
under his control by virtue of his trust, or secretes it with 
a fraudulent intent to appropriate it to such use or pur- 
pose, is guilty of embezzlement. 

Seo. 606. Every carrier or other person havinir under when car. 
his contrs/1 personal property for the purpose of traospor- person har. 
tation for hire, who fraudulently appropriates it to any fortrannor. 
use or purpose inconsisieni with the safe keeping of such hire, guiity 
property and its transportation according to his trust, is ment. 
guilty of embezzlement, whether he has broken the pack- 
age in which such property is contained, or has otherwise 
separated the items thereof, or not. 

Sec. 506. Every trustee, banker, merchant, broker, whentns 
attorney, agent, assignee in trust, executor, administrator llto!,^^' 
or collector, or person otherwise entrusted with or having m^™ 
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in his control property for the use of any other person, 
who fraudalently ftppropriatee it to any use or purpose 
not in the due and lawful execution of his trust, or secretes 
it with a fraudulent intent to appropriate it to such use or 
purpose, is guilty of embesslement. 



whenbaiiee, Seo. 507. Evcrv pcrson entrusted with any property 

tenant or , ., -, , .1 f> . 

lodgergniity as bailee, tenant or lodger, or with any power of attorney 

men? ^ for the sale or transfer thereof, who fraudulently converts 

the same, or the proceeds thereof, to his own use, or 

secretes it or them with a fraifdulent intent to convert 

to his own use, is guilty of embezzlement. 



When dierk, Seo. 508. Evcry clerk, agent or servant of any person 

wt^^' who fraudulently appropriates to bis own use, or secretes 

men?. *' with a fraudulent intent to appropriate to his own use, 

any property of another which has come into his control 

or care by virtue of bis employment as such clerk, agent 

or servant, is guilty of embezzlement. 

Distinct sot Seo. 509. A distinct act of taking is not necessary to 

of tsUnCt 

constitute embezzlement. 



debtee? ^^^* ^^^' '^^y evidence of debt, negotiable by deliv- 
bJ"*w"tof ®^ ^°^y> *°^ actually executed, is the subject of embez- 
embenie- zlemcut, whether it has been delivered or issued as a valid 

ment^ ' 

instrument or not. 



Giaimof tiue Sso. 511. Upou any indictment for embezzlement, it 
d^nee. ig a sufficient defence that the property was appropriated 
openly and avowedly, and under a claim of title preferred 
in good faith, even though such claim is untenable. But 
this provision does not excuse the unlawful retention of 
the property of another to offset or pay demands held 
against him. 

Intent to SsG. 512. The fact that the accused intended to restore 

properly la the property embezzled, is no ground of defence or of mit- 
^ ^ igation of punishment, if it has not been restored before 

an information has been laid before a magistrate, oharg* 

ing the commission of the offence. 



I 



/ 
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CHAPTER VIII. 

FAIiSK PERSONATION ANU OHKATS. 

I 

SiCTioif 528. Marrying under falae personation. 

529. Falsely personating another in other oases. 

530. Receiving property in a false character. 

531. Fraudulent oonyeyanees. 

532. Obtaining money by false pretences and by false reports of 

wealth, etc. 
538. Selling land twice. 

534. Married person selling lands under false representations. 

535. Mock auction. 

Seo. 628. (§ 90.) Every person who falsely personates *^";"^*"F 
another, and in such assumed character marries or pre- porsonatioa. 
tends to marry, or to sustain the marriage relation towards 
another, with or without the connivance of such other, is 
guilty of a felony. 

N. T. P. 0. ; 020, subd. 1. 

Sec. 529. (§90.) Every person who falsely personates raiseiyper- 
another and in such assumed character, either — another in 

other ctMM. 

1. Becomes bail or surety for any party in any pro- 
ceeding whatever, before any court or officer authorized 
to take such bail or surety; or, 

2. Who verifies, publishes, acknowledges or proves, in 
the name of another person, any written instrument, with 
intent that the same may be recorded, delivered and used 
as true ; or, 

3. Does any other act whereby, if it were done by the 
person falsely personated, he might, in any event, become 
liable to any suit or prosecution, or to pay any sum of 
money, or to incur any charge, forfeiture or penalty, or 
whereby any benefit might accrue to the party personat- 
ing, or to any other person — 

Is punishable by imprisoment in the county jail not 
exceeding two years, or by fine not exceeding fxve thou- 
sand dollars. 

N. Y. P. c. ; «20. 

Sec. 530. (§ 91.) Every person who falsely personates Receiving 
another, and in such assumed character receives an3' inn&iae 

, . , ... , , , chamcier. 

money or property, knowing that it is intended to be 
delivered to the individual so personated, with intent to 

15 
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Fraudulent 
couTeyancee. 



convert the same to his own use, or to that of another 
person, or to deprive the true owner thereof, is panisha- 
bte in the same manner and to the same extent as for 
larceny of the money or property so received. 

Sbo. 581. (§ 129.) Every person who is a party to any 
fraudulent conveyance of any lands, tenements or heredi- 
taments, goods or chattels, or any right or interest issaing 
out of the same, or to any bond, suit, judgment or execa- 
tion, contract or conveyance, had, made or contrived with 
intent to deceive and defraud others, or to defeat, hinder 
or delay creditors or others of their just debts, damages 
or demands ; or who, being a party as aforesaid, at any 
time wittingly and willingly puts in, uses, avows, main- 
tains, justifies or defends the same, or any of them, as 
true, and done, had or made in good faith, or upon good 
consideration, or aliens, assigns or sells any of the lands, 
tenements, hereditaments, goods, chattels or other things 
before mentioned, to him or them conveyed as aforesaid, 
or any part thereof, is guilty of a misdemeanor. 



Obtaining 
property 
by nlse pre« 
tenc436, and 
by fUse 
rfiportBof 
wealth, etc. 



Seo. 582. (§§ 180, 181.) Every person who knowingly 
and designedly, by false or fraudulent representation or 
pretences, defrauds any other person of money or property, 
or who causes or procures others to report falsely of his 
wealth or mercantile character, and by thus imposing 
upon any person obtains credit, and thereby fraudulently 
gets into possession of money or property, is punishable 
by imprisonment in the county jail, and by fine not ex- 
ceeding three times the value of the money or property 
so obtained. 



B«mng land 
twice. 



Sbo. 533. (§ 132.) Every person who, after once sell- 
ing, bartering or disposing of any tract of land or town 
lot, or after executing any bond or agreement for the sale 
of any land or town lot, again wilfully and with intent 
to defraud previous or subsequent purchasers, sells, bar- 
ters or disposes of the same tract of land or town lot, or 
any part thereof, or wilfully and with intent to defraud 
previous or subsequent purchasers, executes any bond or 
agreement to sell, barter or dispose of the same land or 
lot, or any part thereof, to any other person, for a valua- 
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r 

ble consideration, is punishable by imprisonment in the 
state prison not less than one nor more than ten years. 

35 Cal. 470. 

KoTB. — This section is founded on section 132 of the 
crimes and punishment act of 1850. The words " know- 
ingly and fraadnlentlj" are stricken oat, and the phrase 
" wilMlj and with intent to defraud previous or subsequent 
purchasers " inserted in lieu thereof. Section 132 was eri- 
dentlj intendefl to embody the provisions of the statute of 
27 Eliz., chap. 4, which made it a criminal offence for any 
person to sell or convey land and the like with intent to 
defraud previoue or eultequent purehaeere, and proceeded 
upon the theory that either of the purchasers may be de- 
frauded by the second sale. The substitution of the word 
"fraudulently" for the precise words of the English statute, 
which we have restored to the section, rendered section 132 
obscure, and made it uncertain as to whether the fraud 
necessary to constitute the offence must move against pre- 
vious or Subsequent purchasers, whilst if directed against 
either, the case fell within the mischief the statute intended 
to guard against. This want of precision in section 132 has 
already been the subject of judicial observation in this 
state (People vs. Gamett, 35 Cal. 470), and it has been 
held. Chief Justice Rhodes expressing no opinion, that the 
section must receive the same construction as the English 
statute cited ; therefore it is manifestly proper that the lan- 
guage of the latter statute should be restored. 

Sec. 534. Every married person who falsely and fraud- Married per- 
nlently represents himself or herself as competent to sell i^^t!^ 
or mortgage any real estate, to the validity of which sale ^u^S' 
or mortgage the assent or concurrence of his wife or her 
husband is necessary, and under such representations, wil- 
fully conveys or mortgages the same, is guilty of felony. 

NoTB. — Founded on the act of April 27th, 1803, to pre- 
vent the fraudulent sale or encumbrance of real estate by 
married women (Stat 1863, p. 750, J 1), and extended to 
include the husband, and to prevent fraud in the attempted 
disposition of the homestead. 

Sec: 535. Every person who obtains any money or Mockanc- 
property from another, or obtains the signature of another ^^' 
to any written instrument, the false making of which 
would be forgery, by means of any false or fraudulent sale 
of property or pretended property, b^ auction, or by any 
of the practices known as mock auctions, is punishable 
by imprisonment in the state prison not exceeding three 
years, or in the county jail not exceeding one year, or by 
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fine not exceeding one thousand dollars, or by both; and, 
in addition thereto, forfeits any license he may hold as 
auctioneer, and is forever disqualified from receiving a 
license to act as auctioneer within this state. 

N. y. p. c. { «27. 



CHAPTER IX. 



Captain or 
other ofBcor 
"wilfnlly 
destroying 
yda»el, etc. 



FRAUDULENTLY PITTING OUT AND DB8TR0TIN0 VESSELS. 

Section 530. Captain or other officer wilfuUy destroying ressel, etc. 

540. Other persons wilftilly destroying ressel, etc. 

541. Making false manifest, etc. 

Seo. 589. Every captain or other ofScer or person in 
command or charge of any vessel, who, within this state, 
wilfully wrecks, sinks or otherwise injures or destroys 
such vessel, or any cargo in such vessel, or wilfully per- 
mits the same to be wrecked, sunk or otherwise injured 
or destroyed, with intent to prejudice or defraud any 
other person, is punishable by imprisonment in the state 
prison not less than three years. 

NoTB. — Injuring or destroying vessels upon the high seas^ 
is provided for by varions acts of congress. (See the acts 
collected, Brightly's Dig. 200->211.) The above section is 
therefore limited to acts committed within this state. 



Other p<>r. Seo. 540. Every person, other than such as are em- 
deitr>ying braccd witbin the last section, who is guilty of any act 
therein specified, is punishable by imprisonment in the 
state prison for a term not exceeding ten years. 



Making false 

inaiilfedts, 

etc. 



Sec. 541. Every person guilty of preparing, making or 
subscribing any false or fraudulent manifest, invoice, bill 
of lading, ship's register or protest, with intent to de- 
fraud another, is punishable by imprisonment in the state 
prison not exceeding tnree years. 

Note. — This chapter i^ taken from the New York penal 
code, p%ge 227. 
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CHAPTER X. 

FRAUDULENTLY KEEPING POSSESSION OF WRECKED PROPERTY. 

Sbctior 544. Detaining wreoked property after salrage paid. 

545. Unlawfully taking or having possession of wrecked property. 

Sec. 544. Every person who keeps any wrecked prop- Detaining 
erty, or tho proceeds thereof, after the salvage and ex- property 
penses chargeable thereon have been agreed to or adjusted paid. 
and the amount thereof has been paid to him, is punish- 
able by fine not exceeding five thousand dollars or by 
imprisonment in tho county jail not exceeding two years, 
or both. 

Statutes of 1850, p. 173, J 24. 

Seo 545. Every person who takes away any goods unuwfn.iy 
from any stranded vessel, or any goods cast by the sea h!^vin| po«- 
upon the land or found in any bay or creek, or knowingly ^k*^ 
has in his possession any goods so taken or found, and 
does not deliver the same to the sheriff of the county 
where they were found, within four da3^s after the same 
have been taken by him or have come into his possession, 
is guilty of a misdemeanor. 

SUtates of 1850, p. 173, { 25. 



property. 



CHAPTER XI. 

FRAUDULENT DESTRUCTION OF PROPERTY INSURED. 

SBonoN 548. Burning or destroying property insured. 

549. Presenting false proofs in support of a claim upon policy of 
insurance. 

Seo. 548. Every person who wilfully injures or de- BuminKor 
Btroys any property which is at the time insured against p^^^rty ^ 
loss or damage by fire or by any other casualty, with 
intent to defraud or prejudice the insurer, whether the 
same be the property of or in possession of such per- 
son, or of any other, is punishable by imprisonment in 
the state prison not less than one nor more than ten 
years. 

N. Y. P. C. ; 032. 



iLBiu'ed. 
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Pre«ontlng 
falHe proofa 
in support 
cfu claim 
upon policy 
of insurance. 



NoTB. — This section is substitatcd for seetion 7 of the a^st 
of April 19th, 18dd (Stat 1856, p. 132.), and is extended 
to inolade erery injary to property insured. 

Seo. 549. Every person who presents or causes to be 
presented any false or fraadalent claim, or any proof in 
support of any such claim, upon any contract of insur- 
ance, for the payment of any loss, or who prepares, makes 
or subscribes any account, certificate of survey, affidavit 
or proof of loss, or other book, paper or writing, with 
intent to present X)r use the same, or to allow it to be pre- 
sented or used in support of any such claim, is punishable 
by imprisonment in the state prison not exceeding three 
years. 

N. Y. P. 0. i 633. 



CHAPTER XII. 



FALSE WEIGHTS AND MEASURES. 

Section 552. "False weight" and "measure" defined. 

553. Using false weights or measures. 

554. Stamping false weight, measure or tare on casks or packages. 

"F.iiiie Sec. 552. A false weight or measure is one which does 

*'robiwure" not conform to the standard established by the laws of 
the United States of America. 

NoTK.— Based on the act of April 4th, 1861 (Stat. 1861, 
p. 86), establishing a standard of weights and measures. 



Mplghtii or 

lIieU.MUI'06. 



Sec. 553. Every person who uses any weight or meas- 
ure, knowing it to be false, by which use another is de- 
frauded or otherwise injured, is guilty of a misdemeanor. 

N. Y. P. C. ; 634. 

KoTR. — Founded upon section 14 of the act cited in note 
to preceding section, and section 133 of the crimes aud pun- 
ishment act of 1850. (Stat. 1850, p. 229.) 

Stamping Seo. 554. Evcry person who knowingly marks or 

fal.e weight, , if f - U4, i» i * 

nioMureor Stamps falsc Or short weight or measure, or false tare, 
or packages, ou any cask or package, or knc^wingly sells or offers for 
sale any cask or package so marked, is guilty of a misde- 
meanor. 

N. Y. P. C. i 640. 



OF CALIFORNIA 119 



CHAPTER XIII. 

FBAUDULBNT INSOLVENCIBS BY OOBPOBATIONS, AND OTHER 

FRAUDS IN THEIR MANAGEMENT. 

SccTioji 657. Frauds in tubsoriptions for stock of corporations. 

558. Frauds in procuring organisation of corporation, or increasing 

its capital. 

559. ITnauthorized use of names in prospectus, etc. 
660. Misconduct of directors of stock corporations. 
561. Sayings bank officer orerdrawing his account. 

662. ReceiTing deposits in insolvent banks. 

663. Frauds in keeping accounts in books of corporations. 

664. Officer of corporation publishing false reports of its condition. 
565. Officer of corporation to permit an inspection of its books. 
666. Officer of railroad company contracting debt in its behalf 

exceeding its ayailable means. 

567. Debt contracted in violation of last section not invalid. 

568. Director of a corporation presumed to have knowledge of its 

affairs. 

569. Director present at meeting, when presumed to have assented 

to proceedings. 

570. Director absent from meeting, when presumed to have 

assented to proceedings. 

571. Foreign corporations. 

572. "Director" defined. ^ 

Sec. 557. Every person who signs the name of a ficti- p^^^^j^ ^^ 
tious person to any sabscription for or agreement to take tor**J?^^"of^" 
stock in any corporation existing or proposed, and every corporations. 
person who signs to any subscription or agreement the 
name of any person , knowing that such person has not 
means or does not intend in good faith to comply with 
all the terms thereof, or under any understanding or 
agreement that the terms of such subscription or agree- 
ment are not to be complied with or enforced, is guilty 
of a misdemeanor. 

Note. — This section is intended to reach a species of fraud 
frequently practised in the organisation of corporAions. 
(See Palmer vs. Lawrence, 3 Sandf. 161 ; 1 Sold. 389.) 

Sec. 558. Every oflScer, agent or clerk of any corpora- Fraodn in 
tion, or of any persons proposing to organize a corporation, onsaniz^fhm 
or to increase the capital stock of any corporation, who tionJ^rTn". 
knowingly exhibits any false, forged or altered book, «pita?f"^ 
paper, voucher, security or other instrument of evidence, 
to any public officer or board authorized by law to 
examine the organization of such corporation, or to 
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Unauthor- 
isod use of 
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prospectus, 
«tc. 



investigate its affairs, with intent to deceive sach officer 
or board in respect thereto, is punishable by imprisonment 
in the state prison not less than three nor more than ten 
years. 

Sec. 659. Every person who, without being authorized 
so to do, subscribes the name of another to or inserts the 
name of another in any prospectus, circular or other 
advertisement or announcement of any corporation or 
joint stock association, existing or intended to be formed, 
with intent to permit the same to be published, and 
thereby to lead persons to believe that the person whose 
name is so subscribed is an officer, agent, member or pro- 
moter of such corporation or association, is guilty of a 
misdemeanor. 



Misdndnct 
of directors 

of stock COT' 

poratioiis. 



Sec. 560. Every director of any stock corporation 
who concurs in any vote or act of the directors of such 
corporation or any of them, by which it is intended, 
either — 

1. To make any dividend, except from the surplus 
profits arising from the business of the corporation, and 
in the cases and manner allowed by law ; or, 

2. To divide, withdraw, or in any manner, except as 
provided by law, pay to the stockholders, or any of them, 
any part of the capital stock of the corporation ; or, 

3. To discount or receive any note or other evidence of 
debt in paj'mentof any installment actually called in and 
required to be paid, or with the intent to provide the 
means of making such payment ; or, 

4. To receive or discount any note or other evidence of 
debt, with the intent to enable any stockholder to with- 
draw any part of the money paid in by him, or his stock; 
or. 

5. To receive from any other stock corporation, in ex- 
change for the shares, notes, bonds or other evidences of 
debt of their own corporation, shares of the capital stock 
of such other corporation, or notes, bonds or other evi- 
dences of debt isstfed by such other corporation — 

Is guilty of a misdemeanor. 



Sariagsbank 
offlcer over- 



Seo. 561. Every officer, agent, teller or clerk of any 
a^oant.'^^ saviugs bank, who knowingly overdraws his account with 
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SQch bank, and thereby wrongfully obtains the n;oney, 
note or funds of such bank, is guilty of a misdemeanor. 

Sec. 662. Every officer, agent, teller or clerk of any Receiving 
bank, and every individual banker, or agent, teller or insoiTent 
clerk of any individual banker, who receives any deposits 
knowing that such bank or association or banker is in- 
solvent, is guilty of a misdemeanor. 

Sec. 563. Every director, officer or agent of any cor- Fnmdain 
poration or joint stock association, who knowingly re- a^anfsio 
ceivos or possesses himself of any property of such JSSJSom?'" 
corporation or association, otherwise than in payment of 
a just demand, and who, with intent to defraud, omits to 
make, or to cause or direct to be made, a full and true 
entry thereof in the books or accounts of such corporation 
or association, and every director, officer, agent or mem- 
ber of any corporation or joint stock association who, with 
intent to defraud, destroys, alters, mutilates or falsifies 
any of the books, papers, writings or securities belonging 
to such corporation or association, or makes oi concurs in 
making any false entries, or omits or concurs in omitting 
to make any material entry in any book of accounts, or 
other record or document kept by such corporation or 
association, is punishable by imprisonment in the state 
prison not less than three nor more than ten years, or by 
imprisonment in a county jail not exceeding one year, 
and a fine not exceeding five hundred dollars. 

Sec. 564. Every director, officer or agent of any cor- officer of 
poration or joint stock association, who knowingly con- ^buSiog 
curs in making or publishing any written report, exhibit ^{^^(U? 
or statement of its affairs or pecuniary condition, con- **°°* 
taining any material statement which is false, other than 
such as are mentioned in this chapter, is guilty of a mis- 
demeanor. 

Sec. 585. Every officer or agent of any corporation, omcerof 
having or keeping an office within this state, who has in to'^nnit'an 
his custody or control any book, paper or document of ite?ook«?^ 
such corporation, and who refuses to give to a stockholder 
or member of such corporation, lawfully demanding, 

16 
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during office boars, to inspect or take a copy of the same 
or of any part thereof, a reasonable opportunity so to do, 
is guilty of a misdemeanor. 

• 

Sbo. 566. Every officer, agent or stockholder of any 
railroad company, who knowingly assents to or has any 
agency in contracting any debt by or on behalf of such 
company, unauthorized by a special law for the purpose, 
the amount of which debt, with other debts of the com- 
pany, exceeds its available means for the payment of its 
debts, in its possession, under its control and belonging 
to it at the time such debt is contracted, including its 
bona fide and available stock subscriptions, and exclusive 
of its real estate, is guilty of a misdemeanor. 

Seo. 567. The last section does not affect the validity 
of a debt created in violation of its provisions^^as against 
the company. 



Director of 



Seo. 568. Every director of a corporation or joint 
ni^^^%? stock association is deemed to possess such a knowledge 
ed^onS'^" of the affairs of his corporation as to enable him to de- 
termine whether any act, proceeding or omission of its 
directors is a violation of this chapter. 



ainirs. 



Director 
present at 
meeting, 
when pre- 
Bnmed to 
have aasent- 
ed to pro- 
ceedings. 
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Sec. 569. Every director of a corporation or joint 
stock association, who is present at a meeting of the 
directors at which any act, proceeding or omission of 
such directors, in violation of this chapter, occurs, is 
deemed to have concurred therein, unless he at the time 
causes or in writing requires his dissent therefrom to be 
entered in the minutes of the directors. 

Sec. 570. Every director of a corporation or joint 
stock association, although not present at a meeting of 
the directors at which any act, proceeding or omission of 
such directors, in violation of this chapter, occurs, is 
deemed to have concurred therein, if the facts constitut- 
ing such violation appear on the records or minutes of 
the proceedings of the board of directors, and he remains 
a director of the same company for six months thereafter, 
and does not within that time cause or in writing require 
his dissent from such illegality to be entered in the min- 
utes of the directors. 



OF CALIFORi!iIA. 123 

Seo. 571. It is no defence to a prosecation for a viola- Foreign 
tion of the provisions of this chapter that the corporation nT^s. ^^ 
was one created by the laws of another state, govern- 
meot or coantry, if it was one carrying on business or 
keeping an office therefor within this state. 

Seo. 572. The term '* director/' as used in this chap- «• Director" 
ter, embraces any of the persons having by law the direc- n. s. * 
tion or management of the affairs of a corporation, by 
whatever name such persons are described in its charter 
or known by law. 

NoTB. — Most of the prorisions of this chapter, whioh are 
taken from the New York penal code (sections 045 to 668), are 
new to our laws. The great importance that corporations are 
assuming in the conntry, the almost absolute power of the 
directors over the property of the corporation, and the nnmer- 
ons frauds that are perpetrated upon the community as well 
as upon shareholders, point the necessity for stringent penal 
enactments. 



CHAPTER XIV. 

FRAUDULENT ISSUE OF DOCUMENTS OJP TITLE TO MERCHAN- 
DISE. 

Sbction 577. Issuing fictitious bills of lading, etc. 

578. Issuing fictitious warehouse receipts. 

579. Erroneous bills of lading or receipts issued in good faith 

excepted. 

580. Duplicate receipts must be marked " duplicate." 

581. Selling, hypothecating or pledging property received for 

transportation or storage. ' 
583. BiU of lading or receipt issued by warehouseman must be 

cancelled on redelivery of the property. 
583. Property demanded by process of law. 

Seo. 577. Every person, being the master, owner or lisaingflcti- 
agent of any vessel, or officer or agent of any railroad, udSng, etc^. 
express or transportation company, or otherwise being or 
representing any carrier, who delivers any bill of lading, 
receipt or other voucher, by which it appears that any 
merchandise of any description has been shipped on board 
any vessel, or delivered to any railroad, express or trans- 
portation company or other carrier, unless the same has 
been so shipped or delivered, and is at the time actually 
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excepted. 



under tho control of Bach carrier or the master, owner or 
agent of such vessel, or of some officer or agent of such 
company, to be forwarded as expressed in such bill of 
lading, receipt or voucher, is punishable by imprisonment 
in the state prison not exceeding five years, or by a fine 
not exceeding one thousand dollars, or both. 

Seo. 578. Every person carrying on the business of a 
warehouseman, wharfinger or other depository of prop- 
erty, who issues any receipt, bill of lading or other voucher 
for any merchandise of any description which has not been 
actually received upon the premises of such person, and 
is not under his actual control at the time of issuing such 
instrument, whether such instrument is issued to a per- 
son as being the owner of such merchandise or as security 
for any indebtedness, is punishable by imprisonment ia 
the state prison not exceeding five years, or by a fine not 
exceeding one thousand dollars, or both. 

Sec. 579. No person can be convicted of an offence 
under the last two sections by reason tnat the contents 
of any barrel, box, case, cask or other vessel or package 
mentioned in the bill of lading, receipt or other voucher 
did not correspond with the description given in such 
instrument of the merchandise received, if siich descrip- 
tion corresponded substantially with the marks, labels or 
brands upon the outside of such vessel or package, unless 
it appears that the accused knew that such marks, labels 
or brands were untrue. 



Duplicate 
receipts must 
be marked 
"dupUcate." 
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Seo. 580. Every person mentioned in this chapter, 
who issues any second or duplicate receipt or voucher, 
of a kind specified therein, at a time while any former 
receipt or voucher for the merchandise specified in such 
second receipt is outstanding and uncancelled, without 
writing across the face of the same the word '^duplicate/' 
in a plain and legible manner, is punishable by imprison- 
ment in the state prison not exceeding five years, or by 
a fine not exceeding one thousand dollar^, or both. 

Seo. 581. Every person mentioned in this chapter, 
who sells, hypothecates or pledges any merchandise for 
which any bill of lading, receipt or voucher has been 
issued by him, without the consent in writing thereto of 
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the person holding such bill, receipt or voucher, is punish- 
able by imprisonment in the state prison not exceeding 
five years, or by a fine not exceeding one thousand dollars, 
or both. 

Sec. 582. Every person mentioned in this chapter, who Biiiof udine; 

or r^coiot 

delivers to another any merchandise for which any bill imiedby 
of lading, receipt or vouchor has been issued, unless such ^^murtle 
receipt or voucher bore upon its face the words '* not ^^ivoiy^of 
negotiable,'' plainly written or stamped, or unless such ^'p^p^'^t 
receipt is surrendered to be cancelled at the time of such 
delivery, or unless, in the case of a partial delivery, a 
memorandum thereof is indorsed upon such receipt or 
voucher, is punishable by imprisonment in the state prison 
not exceeding five years, or by a fine not exceeding one 
thousand dollars, or both. 

Seo. 583. The last two sections do not apply where Property 
property is demanded or sold by virtue of process of law. by proems 

of law.. 
Note. — This chapter is taken Arom the New York penal 
code, p. 264. 



CHAPTER XV. 



MALICIOUS INJURIES TO RAILROAD BRIDOB8, HIGHWAYS, 

BRIDGES AND TELEGRAPHS. 

Section 687. Injaries to raUroads and railroad bridges. 

688. Injuries to highways, prirate ways and bridges. 

689. Injaries to toll houses and gates. 

690. Injaries to mile stones and guide boards. 

691. Injuring telegraph lines. 

Seo. 587. Every person who maliciously, either — ihJuHm to 

1. Removes, displaces, injures or destroys any part of SJlJSd"""* 
any railroad, whether for steam or horse cars, or any ^^^^^' 
track of any railroad, or any branch or branch way, 
switch, turnout, bridge, viaduct, culvert, embankment, 
station house or other structure or fixture, or any part 
thereof, attached to or connected with any railroad ; ^*, 

2. Places any obstruction upon the rails or track of any 
railroad, or of any switch, branch, branchway or turnout 
connected with any railroad — 
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Is punishable by imprisonment in the state prison not 
exceeding five years, or in the county jail not less than 
six months. 

N. T. P. G. i 690 ; Statotds of 1861, p. 626, J 53. 

bi^Sro *** ^^^' ^^^' -^^^^y person who maliciously digs up, re- 
andbri7*^* moves, displaces, breaks or otherwise injures or destroys 
any public highway or bridge, or any private way laid 
out by authority of law, or bridge upon such highway or 
private way, is punishable by imprisonment in the state 
prison not exceeding five years, or in the county jail not 
exceeding one year. 

N. T. P. C. J 692 ; Statutes of 1861, p. 397, ? 20 ; 1861, p. 
625, i 53 ; 1855, p. 192, JJ 12, 13. 



Ininries to 
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Seo. 589. Every person who maliciously injures or 
destroys any toll house or turnpike gate is guilty of a 
misdemeanor. 

N. Y. P. 0. i 693; Statates of 1853, p. 176, J 32. 

Sec. 590. Every person who maliciously removes op 
injures any mile board, post or stone, or guide post, or 
any inscription on such, erected upon any highway, is 
guilty of a misdemeanor. 

N. T. P. C. i 694 ; Statutes of 18^3, p. 176, { 32. 

Seo. 591. Every person who maliciously takes down, 
removes, injures or obstructs any line of telegraph, or 
any part thereof, or appurtenance or apparatus connected 
therewith, or severs any wire thereof, is guilty of a mis- 
demeanor. 

statutes of 1862, p. 288, { 8 ; N. T. P. C. J 695. 



TITLE XIV. 



MALICIOUS MISCHIEF. 

SBonoH 594. Malicious mischief in general defined. 

595. Specifications in following sections not restrietire of last 

section. 

596. Poisoning cattle. 

597. Killing, maiming or torturing animals. 
698. Killing, etc., birds in cemeteries. 

599. Killing seals and sea lions within one mile of Cliff House. 

600. Burning buildings and other property not the subject of arson. 
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Sbctior 601. Using ganpowder, etc., in destroying or injuring any building. 

602. Malicious injuries to freeliold. 

603. Limitation upon the operation of the preceding section. 

604. Injuries to standing crops, etc. 

605. RemoTing, defacing or altering land marks. 

606. Destroying or iiguring jails. 

607. Destroying or injuring biidges, dams, IcTees, water dams, etc. 

608. Burning or injuring rafts. Betting adrift ressels. 

609. RemoTing buoys and beaoons. 

610. Masking or removing signal lights, or exhibiting false lights. 

611. Obstructing navigable streams. 

612. Depositing sand, dust, etc., in Humboldt bay. 

613. Throwing overboard ballast or otherwise obstructing the 

navigation of any harbor, etc. 

614. Mooring vessels to buoys. 

616. Injuries to signals, monuments, etc., erected in United States 
coast survey. 

616. Destroying or tearing down notices, etc., before expiration of 

time for which they were to remain set up. 

617. Iiguring or destroying written instrument 

618. Opening or publishing seized letters. 

619. Destroying contents of telegraphic message. 

620. Altering telegraphic messages. 

621. Opening sealed envelops containing telegraphic dispatches. - 

622. Injuring works of art or improvements in any city, town or 

village. 

623. Destroying works of literature, etc., in public libraries. 

624. Breaking or obstructing gas or water pipes, etc. 

625. Drawing water from works after they have been closed. 

Seo. 594. Every perBon who maliciously injures or de- MAiicfoas 

stroys any real or personal property not his own, in cases S^nerai 

otherwise than such as are specified in this code, is guilty ^^""«* 
of a misdemeanor. 

N. Y. P. C. J 696. 

Seo. 595 The specification of the acts enumerated in specifica. 
the following sections of this chapter is not intended to i^g^^V- 
restrict or qualify the interpretation of the preceding l^cUveof 

section. l««t section. 

N. Y. p. C. ; 697. 

Sec. 596. Every person who wilfully administers any Poisoning 
poison to an animal, the property of another, or mali- ^ 
cionsly exposes any poisonous substance, with the intent 
that the same shall be taken or swallowed by any such 
animal, is punishable by imprisonment in the state prison 
not exceeding three years, or in the county jail not ex- 
ceeding one year, and a fine not exceeding five hundred 

dollars. 

N. Y. P. c. J 698. 
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NoTB. — This soction is foanded upon section 136 of the 
erimes and punishment act. (Stat 1850, p. 229.) The 
oommission hare substituted for the word "cattle/* the 
word *' animal/' and have restricted the offence to one com- 
mitted on the property of another. In yiew of the enormity 
and wantonness of the crime, and the fact that it endangers 
human life, the commissioners hare raised it to the grade of 
felony, but at the same time hare loft it within the discre- 
tion of the court, governed by the facts and eiroumstanees 
of the particular case, to punish it either by imprisonment 
in the state prison, or by confinement in the county jail» or 
by fine. 

Sec. 597. Every persoD who malicioasly kills, maims 
or wounds an animal, the property of another, or who 
maliciously and cruelly beats, tortures or injures any 
animal, whether belonging to himself or another, is guilty 
of a misdemeanor. 

Statutes of 1855, p. 105, { 4 ; N. Y. ?. C. { 609. 

Sec. 598. Every person who, within any public ceme- 
tery or burying ground, kills, wounds or traps any bird, 
or destroys any bird's nest, other than swallows' nests, 
or removes any eggs or young birds from any nest, is 
guilty of a misdemeanor. 

Note. — This section is founded on a statute in relation to 
cemeteries in Nevada county. (Stat. 1868, p. 26.) There 
is no reason why the same act committed in another county 
should not be visited with the like punishment 

Sec. 699. Every person who wilfully kills or destroys 
any seal or sea lion within one mile of the GlifT House, in 
the city and county of San Francisco, is guilty of a mis- 
demeanor. 

SUtntes of 1863, p. 830, } 1. 

Seo. 600. Every person who wilfully and maliciously 
burns any bridge, exceeding in value fifty dollars, or any 
building or vessel, not the subject of arson, or any stack 
of grain of any kind, or of hay, or any growing or stand- 
ing grain, grass or tree, or any fence, not the property 
of such person, is punishable by imprisonment in the state 
prison for not less than one nor more than ten years. 

Statutes of 1861, p. 131, } 6 ; N. Y. P. C. { 703. 

Seo. 601. Every person who maliciously, by the explo- 
sion of gunpowder or other explosive substance, destroys. 
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throws down or injaries the whole or any part of any 
bailding, by means of which the life or safety of a human 
being is endangered, is gailty of felony. 

N. Y. P. C. ; 705. 

Sbo. 602. Every person who wilfully commits any MaUdooi 

, , , ii^miM to 

trespass, by either — frMhoM. 

1. Cutting down, destroying or injuring any kind of 
wood or timber, standing or growing upon the lands of 
another; or, 

2. Carrying away any kind of wood or timber that has 
been cut down and is lying on such lands; or, 

3. Maliciously injuring or severing from the freehold 
of another anything attached thereto, or the produce 
thereof; or, 

4. Digging, taking or carrying away from any lot situ- 
ated within the limits of any incorporated city, without 
the license of the owner or legal occupant thereof, any 
earth, soil or stone ; or, 

5. Digging, taking or carrying away from any land in 
any of the cities of the state, laid down on the map or 
plan of such city, or otherwise recognized or established 
as a street, alley, avenue or park, without the license of 
the proper authorities, any earth, soil or stone; or, 

6. Putting up, affixing, fastening, printing or painting 
upon any real property belonging to the state, or to any 
city, county, town or village, or dedicated to the public, 
or upon any real property of any person, without Hcense 
from the owner, any notice, advertisement or designation 
of, or any name for, any commodity, whether for sale or 
otherwise, or any picture, sign or device intended to call 
attention thereto — 

Is guilty of a misdemeanor. 

« 

NoTB. — This and the snooeeding section embody in sub- 
stance the penal provisions of section 138 of the crimes 
and punishment act ; of an act for the protection of timber 
(Stat. 1862, p. 307) ; of an act for the pnnishment of persons 
catting timber on certain lands of the state (Stat. 1863, 
p. 739) ; of an act to prerent the destruction of timber on the 
lands of the state (Stat 1864, p. 186); of an act sapplemental 
to the last (Stat. 1864, p. 361) ; of an act relating to the 
Yosemite valley and Mariposa big tree grove (Stat. 1866, p. 
710). 

17 
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Sabdiyiflion 6 : This proririon is rendered neoessmry by 
the practice, unfortunately common, of affixing to any pic* 
turesque rock or point of land, some advertiMment of a 
current nostrum, etc. This is now only a simple trespaas, 
but it should be a misdemeanor. It is taken firom section 
707, New York penal code. 

Limitations Seo. 603. Tbo foliowIniT acts do not coDstitate a public 

upon the or 

2«niticn8 of offence, within the meanincc of the precedinfi: section : 
• preeed- o r . e> 

ing section. I. Gathering pitch from trees on the public lands of the 
state or United States, unless the bark from such trees is 
removed for more than one-eighth of their circumference, 
or cut made more than three inches in depth into the wood 
thereof. 

2. Gutting trees upon the public lands of the state or 
United States, in good faith, for the purpose of manufac- 
turing the same into lumber or firewood, or preparing 
such lands for agricultural or mining purposes — 

Unless such acts are committed upon swamp and over- 
flowed, tide, salt marsh or school lands belonging to the 
state, or within the limits of the land granted by the 
United States to this state by act of congress of June 
thirteenth, eighteen hundred and sixty-four, relating to 
the Yosemite valley and Mariposa big tree grove. 
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marks. 



NoTB. — See note to preceding section. 

Sec 604. Bvery person who maliciously injures or 
destroys any standing crops, grain, cultivated fruits or 
vegetables, the propertyof another, in any case for which 
a punishment is not otherwise prescribed by this code, is 
guilty of a misdemeanor. 

N. Y. P. C. J 708. 

Sko. 605. Every person who either — 

1. Maliciously removes any monument erected for the 
purpose of designatmg any point in the boundary of any 
lot or tract of land, or a place where a subaqueous tele- 
graph cable lies ; or, 

2. Maliciously defaces or alters the marks upon any 
such monument ; or, 

3. Maliciously cuts down or removes any tree upon 
which any such marks have been made for such purpose, 
with intent to destroy such marks — 

Is guilty of a misdemeanor. 

Stotntes of 1857, p. 171, { 2; K. T. P. C. } 709. 
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Skc. 606. (§ 141.) Every person, who wilfully and DestroyiDK 
intentionally breaks down, polls down, or otherwise ^L\!! °^ 
destroys or injures any public jail or other place of con* 
finement,i8 punishable by fine not exceeding ten thousand 
dollars, and by imprisonment in the state prison not 
exceeding five years., 

Seo. 607. {§ 140.) Every person who wilfully and SkjSlX 
maliciously cuts, breaks, injures or destroys any bridge, Sl^^jyMt, 
dam, canal, flume, aqueduct, levee, embankment, reservoir JJ^**°^* 
or other structure erected to create hydraulic power, or 
to drain or reclaim any swamp and overflowed, tide or 
marsh land, or to conduct water for mining, manufac- 
turing, reclamation or agricultural purposes, or any em- 
bankment necessary to the same, or either of them ; or 
wilfully or maliciously makes or causes to be made, any 
aperture in such dam, canal, flume, aqueduct, reservoir, 
embankment, levee or structure, with intent to injure or 
destroy the same ; or draws np, cuts or injures any piles 
fixed in the ground and used for securing any sea-bank or 
sea-walls, or any dock, quay or jetty, lock or sea-wall, is 
punishable by a fine not exceeding one thousand dollars, ' 

or by imprisonment in the state prison not exceeding two 
years, or by both. 

Statates of 1868, p. bS, { 1« 

Sbo. 608. (§ 141.) Every person who wilfully and Bnrniagor 
maliciously burns, injures or destroys any pile or raft ISlS!'* 
of wood, plank, boards or other lumber, or any part- 
thereof, or cuts loose or sets adrift any such raft or part 
thereof, or cuts, breaks, injures, sinks or sets adritt any, setting 
vessel, the property of another, is punishable by fine not 
exceeding five hundred dollars, or by imprisonment in the 
county jail not exceeding six months. 

Sbo. 609. Every person who wilfully removes any lumofinff 
buoy or beacon, placed in any waters within this state by b«2oDi? 
lawful authority, is guilty of a misdemeanor. 

N. T. P. 0. i 718. 

Seo. 610. Every person who unlawfully masks, alters Masking or 
or removes any light or signal, or wilfully exhibits any ri^^ufhts, 
light or signal, with intent to bring any vessel into danger, mm uj^ts^ 
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is punishable by imprison meut in the state prison not less 
than three nor more than ten years. 

N. Y. P. C. i 714. 

Seo. 611. Every person who anlawfully obstructs the 
navigation of any navigable stream, is g.uiity of a misde- 
meanor. 

SUtntes of 1850, p. 188, } 1. 

Sec. 612. Every person who throws, deposits, or per- 
mits another in his employ to throw or deposit, any 
sawdust, slabs or refuse lumber in any place where it may 
be carried or fall into the waters of Humboldt bay, 
without first having constructed piers, bulkheads, dams 
or other contrivances, approved by the board of super- 
visors of Humboldt county, to prevent the same from 
escaping into the channels of such bay, is guilty of a 
misdemeanor. 

Statutes of 1857, p. 66, {J 1, 2. 

Seo. 613. Every person who, within the anchorage of 
any port, harbor or cove of this state, into which vessels 
may enter for the purpose of receiving or discharging 
cargo, throws overboard from any vessel the ballast, or 
any part thereof, or who otherwise places or causes to be 
placed in such port, harbor or cove, any obstructions to 
the navigation thereof, is guilty of a misdemeanor. 

StatutM of 1861, p. 224, { 3 ; 1864, p. 138. 

Sec. 614. Every person mooring any vessel to or 
hanging on with a vessel to any buoy or beacon, placed 
by competent authority in any navigable waters of this 
state, is guilty of a misdemeanor. 

Statates of 1861, p. 224, } 2. 

Sbc. 615. Every person who^ wilfully injures, defaces 
or removes any signal, monument, building or appurte- 
nance thereto, placed, erected or used by persons engaged 
in the United States coast survey, is guilty of a misde- 
meanor. 

Statutes of 1852, p. 148, { 6. 

Sec. 616. Every person who intentionally defaces, ob- 
literates, tears down or destroys any copy or transcript, 
or extract from or of any law of the United States or of 
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this state, or any proolamatioD, advertisement or notifi- 
cation set up at any place in this state, by authority of 
any law of the United States or of this state, or by order 
of any court, before the expiration of the time for which 
the same was to remain set up, is punishable by fine not 
less than twenty nor more than one hundred dollars, or 
by imprisonment in the county jail not more than one 
month. 

Bep. Cod. Laws of CaL 1868 (oximes and pnniflhment act), 
{161. 



iringor 
descrqyliig 
written 
iostrumont. 



Sec 617. Bvery person who maliciously mutilates, i^juri 

tears, defaces, obliterates or destroys any written instru- ^rSSSm 

ment, the property of another, the false making of which 

wonld be forgery, is punishable by imprisonment in the 

state prison for not less than one nor more than five 

years. 

N. Y. P. c. i 715. 

NoTB. — Founded upon leotion 68 of the crimes and pun- 
ishment act. (Stat. 1860, p. 229.) 

Sec. 618. (§ 111.) Bvery person who wilfully opens or openingor 
reads, or causes to be read, any sealed letter not addressed sMiedietters 
to himself, without being authorized so to do, either by 
the writer of such letter or by the person to whom it is ad- 
dressed, and every person who, without the like author- 
ity, publishes any of the contents of siich letter, knowing 
the same to have been unlawfully opened, is guilty of a 
misdemeanor. 

Sec 619. Every person who wilfully discloses the con- iNacioaing 
tents of a telegraphic message, or any part thereof, ad- toSgrapUc 
dressed to another person, without the permission of such "**"**•• 
person, is punishable by fine not exceeding one thousand 
dollars, or imprisonment in the county jail not exceeding 
one year, or by both. 

Statutes of 1862, p. 2S9, U 1-5. 

Seo. 620. Every person who wilfully alters the pur- Altering 
port, effect or meaning of a telegraphic message, to the SooS^m*^ 
injury of another, is punishable as provided in the preced- 
ing section. 

Statutes of 1862, p. 288, { 1. Opening 

sealed enyel- 

Sec. 621. Every person not connected with any tele- ?5SiI?*"" 
graph office who, without the authority or consent of SS^udiee. 
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the person to whom the same may be directed, wilfally 
opens any sealed envelop inclosing a telegraphic mes- 
sage and addressed to any other person, with the pur- 
pose of learning the contents of such message, or who 
fraudulently represents any other person and thereby 
procures to be delivered to himself any telegraphic 
message addressed to such other person, with the in- 
tent to use, destroy or detain the same from the person 
or persons entitled to receive such message, is punish- 
able by a fine not exceeding one thousand dollars or by 
imprisonment in the county jail not exceeding one year, 
or by both. 

Statutes of 1862, p. 280, { 6. 

lAjuring Sec. 622. Every person, not the owner thereof, who 

orimprore- Wilfully injurcs, disfigurcs or destroys any monument, 
city, town or work of art, or useful or ornamental improvement within 
the limits of any village, town or city, or any shade tree 
or ornamental plant growing therein, whether situated 
upon private ground or on any street, sidewalk or public 
park or place, is guilty of a misdemeanor. 

N. Y. P. C. ; 720. 

]>MtrQ7iiiff Seo. 623. Every person who maliciously cuts, tears, 
•ntnre, etc.', defaccs, breaks or injures any book, map, chart, picture, 
libraries, etc. engraving, statue, coin, model, apparatus or other work 
of literature, art or mechanics, or object of curiosity 
deposited in any public library, gallery, museum, col- 
lection, fair or exhibition, is guilty of felony. 

N. Y. P. c. 2 721. 

Breekingor Seo. 624. Evcry pcrson who wilfully breaks, digs up, 

obetroctlng i. ^ j. • • • • j» j j.» 

gas or water obstructs or lujurcs any pipe or main for conducting 
ppee, e . ^^ ^^ water, or any works erected for supplying ouild- 
ings with gas or water, or any appurtenances or ap- 
pendages therewith connected, is guilty cf a misdemeanor. 

BUtutes of 1861, p. 633, {J 1, 2 ; N. Y. P. C. } 722. 

Dmwing Seo. 625. Every person who, with intent to defraud 

works after or injure, opcus or causes to be opened, or draws water 
beeacioMd. from any stop-cock or faucet by which the flow of water 
is controlled, after having been notified that the same has 
been closed or shut for specific cause by order of compe- 
tent authority, is guilty of a misdemeanor. 

Statutes of 1861, p. 533, { 3. 
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TITLE XV. 



MISCELLANEOUS CRIMES. 



Chapter I. ViolaHon of the laws for the preservation of 

game, 
II. Of other and miscellaneous offences. 



CHAPTER I. 

f 

VIOLATION OF THE LAWS 70R THE PRESERVATION OF GAME. 

Skctiok 030. Destruction of {proiue, dock, etc., when prohibited. 
6.S1. Same. 

632. Begtraotion of elk, etc., when prohibited. 

633. Haring game in possession daring the time that killing 

thereof is prohibited. 

634. Use of phosphorus on land in certain counties prohibited. 
636. Taking fish ont of season and by nnlawfol means. 

Sec. 630. Evcrj person who, in the counties of San Ber- Destraction 
nardino or Los Angeles, between the first day of August ducSsr^, 
and the first day of April of each year, or who, in any wbitofr*' 
other of the counties of this state, Except the counties 
of Lassen, Plumas and Sierra, between the fifteenth day 
of March and the fifteenth day of September in each year, 
takes, kills or destroys quail, partridges or grouse, mal- 
lard, wood, teal, spoon-bill or any kind of broad-bill ducks, 
is guilty of a misdemeanor. 

statutes of 1870, p. 853, { 1. 

Seo. 631. Every person who, in the counties of Lassen, s»m«. 
Plumas or Sierra, between the fifteenth day of Jilarch and 
the fifteenth day of September in each year, takes, kills 
or destroys quail, partridges or grouse, or who, in either of 
such counties, between the fifteenth day of March and 
the fifteenth day of August in each year, takes, kills or 
destroys mallard, wood, teal, spoon-bill or any kind of 
broad-bill ducks, is guilty of a misdemeanor. 

Statutes of 1870, p. 853, { 1. ^^ _^. 

Destmction 

of elk, etc, 

Sko. 632. Every person who, between the first day of hiwteSr*' 
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Janaary and the first day of July in each year, takes, 
kills or destroys any elk, deer or antelope, is gailty of a 
misdemeanor. 

Statates of 1854, p. 55, { 2. 

S*pSmSZn ^'^' ^^^* Every person who buys, sells or has m his 

SnM?iiilng possession any of the game enumerated in the two pre- 

*^Sbited ceding sections, within the time the taking or killing 

thereof is prohibited, except such as are tamed or kept 

for show or curiosity, is guilty of a misdemeanor. 

Statates of 1854, p. 55, 2 3. 

UMofphos- Sjco. 634. Every person who, in the counties of Santa 

phorai on •' * 

iMuiino«r. Clara, Contra Costa, San Joaquin, Santa Cruz or San 
prohibited. Matco, uses or distributes phosphorus upon any land or 
ground, between the first day of March and the first day 
of November in any year, is guilty of a misdemeanor. 

Statatofl of 1863, p. 185, H 1, 2. 

^trniJSSrn ^^^' ^^^' Evcry person who violates any of the pro- 
iMrfofmSutt ^^s^^'^^ of chapter , of the political code, is guilty 

of a misdemeanor. 

NoTB. — The chapter referred to is the one relating to flsh 
and flsheriei. 



CHAPTER II. 

OF OTHER AND MIS0BLLANS0U8 OVFENOBS. 

Ssonov 638. Neglect or postponement ont of regular order of telegn^hic 
messages. Limitations. 
630. Agent, operator or employ^, using information f^om messages. 

640. Clandestinely learning the contents of a telegraphic message. 

641. Bribing telegraphic operator. 

((42. Collecting toUs, etc., at San Francisco, without authority of 
harbor commissioners. 

643. Violations of the prorisions of the chapter relating to police 

regulations of San Francisco harbor. 

644. Enticing seamen to desert. 

645. Harboring deserting seamen. 

646. Aiding apprentices to run away or harboring them. 

647. Vagrants. 

648. Issuing or circulating paper money. 

640, Officers of fire department issuing false certificates of exemp- 
tion. 
650. Sending letters threatening to expose another. 
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Seo. 638. Every agent, operator or employ^ of any Neglect or 

telegraph office, who wilfully refuses or neglects to send mento^t' 

any message received at such office for transmission, or ordu^o^ 

wilfully postpones the same out of its ordet, or wilfully '*™'* 



refuses or neglects to deliver any message received hy 
telegraph, is guilty of a misdemeanor. Nothing herein umitatioDB. 
contained shall be construed to require any message to 
be received, transmitted or delivered, unless the charges 
thereon have been paid or tendered, nor to require the 
sending, receiving or delivery of any message counselling, 
aiding, abetting or encouraging treason against the gov- 
ernment of the United States or of this state, or other 
resistance to the lawful authority, or any message cal- 
culated to further any fraudulent plan or purpose, or to 
instigate or encourage the perpetration of any unlawful 
act, or to facilitate the escape of any criminal or person 
accused of crime. 

Statotee of 1862, p. 289, 2 4. 

Sbo. 639. Every agent, operator or employ^ of any Agent, oper- 
telegraph office, who in any way uses or appropriates pioyi^^g 
^ny information derived by him from any private mes- f^SSTme!^ 
*8age passing through his hands, and addressed to any '*^^' 
other person, or in any other manner acquired by him 
by reason of his trust as such agent, operator or em- 
ploy^, or trades or speculates upon any such information 
BO obtained, or in any manner turns, or attempts to 
turn, the same to his own account, profit or advantage, 
is punishable by fine not to exceed one thousand dol- 
lars, or imprisonment not to exceed one year, or both. 

Statates of 1862, p. 289, { 3. 

Seo. 640. Every person who, by moans of any ma- cuadeetine. 
chine, instrument or contrivance, or in any other man- ^eoont^ti 
ner, wilfully and fraudulently reads, or attempts to read, ^hiomea- 
any message, or to learn the contents thereof, whilst the '^^ 
same is being sent over any telegraph line, or wilfully 
and fraudulently, or clandestinely,* learns or attempts to 
learn the contents or meaning of any message, while the 
same is in any telegraph office, or is being received 
thereat or sent therefrom, or who uses or attempts to 
use, or communicates to others, any information so ob- 

18 
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tainod, is panisbable by fine not ozceeding one tboasand 
dollars, or impriBonment in tbe county jail not exceed- 
ing ono year, or by botb. 

SUtatea of 1862, p. 289, { 6. 

Seo. 641. Every person wbo, by tbe payment or prom- 
ise of any bribe, inducement or reward, procures or at- 
tempts to procure any telegraph agent, operator or 
employ 6 to disclose any private message or tbe contents, 
purport, substance or meaning tbereof, or offers to any 
sucb agent, operator or employ^, any bribe, compensa- 
tion or reward for tbe disclosure of any private infor- 
mation received by bim by reason of his trust as such 
agent, operator or employ^, or uses or attempts to use 
any such information so obtained, is punishable by fine 
not exceeding one thousand dollars, or imprisonment in 
the county jail not exceeding one year, or by botb. 

Statates of 1862, p. 290, { 7. 

Seo. 642. Every person who collects any toll, wharf- 
age or dockage, or lands, ships or removes any property 
upon or from any portion of the water front of San 
Francisco, or from or upon any of the wharves, piers or^ 
landings under the control of the board of state harbor 
commissioners, without being by such board authorized 
so to do, is guilty of a misdemeanor. 

SUtates of 1864, p. 145, ^ 11. 

Seo. 643. Every person who violates any of the pro- 
visions of chapter of the political code, or who 

receives any gratuity or reward other than as therein 
provided, for the performance of any services under a 
license issued pursuant to the provisions of such chap- 
ter, is guilty of a misdemeanor. 

Statatesofl870, p. 244. 

Note. — The referenoo is to the ohapter rolating to sailors' 
boarding houses, boarding ships in e»an Franoisoo harbor, 

etc. 

Sec. 644. Every person wbo entices seamen to desert 
from any vessel lying in the waters of this state, and 
on board of which they have shipped for a term or 
voyage unexpired at the time of such enticement, is 
guilty of a misdemeanor. 

statates of 1858, p. 186, } 1. 
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Seo. 645. Every person who harbors or secretes any ^^°< 
Beaman, kuowing him to be shipped, and with a view to MMun«n. 
persuade or enable him to desert, is guilty of a misde- 
meanor. 

Stotates of 1853, p. 186, { 2. 

Sio. 646. Every person who wilfully and knowingly Aiding ap- 

.... ^ 111. prentic«B to 

aids, assists or encourages to ran away, or who harbors nmawajor 
or conceals, any person bound or held to service or labor, thAmT^ 
is guilty of a misdemeanor. 

Stotates of 1868, p. 187, i 17. 

• 

Sec. 647. Every person (except a California Indian) vagnati. 
without visible means of living, who has the physical 
ability to work, and who does not, for the space of ten 
days, seek employment, nor labor when employment is 
offered him ; every healthy beggar who solicits alms as a 
business; every person who roams about from place to 
place without any lawful business; every idle or dissolute 
person, or associate of known thieves, who wanders about 
the streets at late or unusual hours of the night, or who 
lodges in any barn, shed, shop, outhouse, vessel or place 
other than such as is kept for lodging purposes, without 
the permission of the owner or party entitled to the 
possession thereof; every lewd and dissolute person, who 
lives in and about houses of ill-fame, and every common 
prostitute and common drunkard, is a vagrant, and pun- 
ishable by imprisonment in the county jail not exceeding 
ninety days. 

StotatM of 18d3, p. 770, } 1. 

Sec. 648. Every person who makes, issues or puts in iHningand 
circulation, any bill, check, ticket, certificate, promissory ^^^^ey 
note, or the paper of any bank, to circulate as money, 
except as authdrized by the laws of the United States, 
for the first offence, is guilty of a misdemeanor, and for 
each and every subsequent offence, is guilty of felony. 

StAtatea of 1855, p. 128, {{ 1, 2. 

Sec. 649. Every officer of a fire department who wil- ?"^5JJJ^. 
fully issues or causes to be issued any certificate of gj»*^^g 
exemption to a person not entitled thereto, is guilty of a oat«of «• 

* * c» «r •mptlODa 

misdemeanor. 

Stotntes of 18M, p. 267, { 7. 
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Bendiagiot. Seo. 650. Everj person who knowingly and wilfully 
•iS^g to sends or delivers to another any letter or writing, whether 
^m^Sc. subscribed or not, threatening to aocase him or another 

of a crime, or to expose or publish any of his failings or 

infirmities, is guilty of a misdemeanor. 

NoTB. — This is foand«d npon part of section 110 of tho 
crimes and panishment act. (Stat. 1850, p. 229.) The 
portion of that section relating to sending threatening 
letters is incorporated in a section of the chapter relating 
to extortion. 



TITLE XVI. 

GENERAL PROVISIONS. 

SicnoR 654. Acts made punishable by different provisions of this oode. 

655. Acts punishable under foreign law. 

656. Foreign conviction or acqnittaL 

657. Contempts, how punishable. 

658. Mitigation of punishment in certain cases. 

659. Aiding in misdemeanor. 

660. Sending letters, when deemed complete. 

661. Removal from office for violation or neglect of official dn(^ by 

pnblic officers. 

662. Omission to perform duty, when punishable. 
66S. Attempts to commit crimes, when punishable. 

664. Attempts to commit crimes, how punishable. 

665. Restrictions upon the preceding sections. 

666. Second oifence, how punished after conviction of former 

offence. 

667. Second offences, how punished after conviction of attempt to 

commit a state prison offence. 

668. Foreign conviction for former offence. 

669. Second term of imprisonment, when to commence. 

670. Imprisonment for life. 

671. Fine may be added to imprisonment. 

672. Civil rights of convict suspended. 
678. Civil death. 

674. Limitations on two preceding sections. 

675. Person of convict protected. 

676. Forfeitures. 

Acts made Seo. 654. An act Or omission which is made punisha- 
^dii^nt ble in different ways by dilOferent provisions of this code 
this code. may be punished under either of such provisions (except 
that in the cases specified in sections six hundred and sixty- 
six to six hundred and sixty-eight, inclusive, the punish- 
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moDts therein prescribed are sabstitated for those pre- 
scribed for a first offence), but in no case can it be panished 
under more than one; and an acquittal or conviction and 
sentence under either one bars a prosecution for the same 
act or omission under any other. 

N. Y. P. 0. J 737. 

Seo. 655. An act or omission declared punishable by Aotspniiish- 
this code is not less so because it is also punishable under fi)rdgn law. 
the laws of another state, government or country, unless 
the contrary is expressly declared. 

N. Y. p. C. J 738. 

Sec. 656. Whenever it appears upon the trial of a de- Foreign 
fendant that he has been acquitted or convicted under the ^'Sil^^^. 
laws of another state, government or country, of the act 
or omission in respect to which he is upon trial, it is a 
sufficient defence. 

N. Y; P. C. } 739. 

NoTB. — This seetioii is intended to apply in oases where 
the foreign acquittal or oonWotion toolc place in respect to 
the particular act or omitnon charged against the accused 
upon the trial in this state, and is not restricted to cases 
where the accnsed was tried abroad under the same or facts 
constituting the same charge, 

Seo. 657. A criminal act is not the less punishable as contempts, 
a crime because it is also declared to be punishable as a ^te.''^''^' 
contempt. 

N. Y. P. C. ; 740. 

Sec. 658. When it appears, at the time of passing mtigationof 
sentence upon a person convicted upon indictment, that Certain 
such person has already paid a fine or suffered an impris- 
onment for the act ot which he stands convicted, under 
an order adjudging it a contempt, the court authorized to 
pass sentence may mitigate the punishment to be imposed, 
in its discretion. 

N. Y. P. C. } 741. 

Sec. 659. Whenever an act is declared a misdemeanor. Aiding in 
and no punishment for counselling or aiding in the com- or. 
mission of such act is expressly prescribed by law, every 
person who counsels or aids another in the commission 
of such act is guilty of a misdemeanor. 

N. Y. p. 0. j 742. 
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Nora. — The paniilimeBt of aooMioiiM In easof of felon j 
in prorided for by Moiioii 33 of this oode. 

Sec. 660. Id the various cases Id which the sending; 
of a letter is made criminal by this code, the offence is 
deemed complete from the time when sach letter is 
deposited in any post-office or any other place, or deliv- 
ered to any person, with intent that it shall be forwarded. 

N. T. P. C. } 743. 

Seo. 661. In addition to the penalty affixed by express 
terms, to every neglect or violation of official duty on the 
part of public officers, state, county, city or township, 
where it is not so expressly provided, they may, in the 
discretion of the court, be removed from office. 



{J^J^J^ Sec. 662. No person is punishable for an omission to 
^'**uklbi? perform an act, where such act has been performed by 

another person acting in his behalf and competent by law 

to perform it. 

N. Y. P. C. } 744. 

ufmmlt ^*^' ^^' ^^y person may be convicted of an attempt 
cr^fl^hen to commlt a crime, although it appears on the trial that 
the crime intended or attempted was perpetrated by such 
person in pursuance of such attempt, unless the court, in 
its discretion, discharges the jury and directs such person 
to be tried for such crime. 

N. Y. P. C. } 746. 

Sec. 664. Every person who attempts to commit any 
crime, but fails, or is prevented or intercepted in the 
perpetration thereof, is punishable, where no provision is 
made by law for the punishment of such attempts, as 
follows : 

1. If the offence so attempted is punishable by impris- 
onment in the state prison for five years, or more, or by 
imprisonment in a county jail, the person guilty of such 
attempt is punishable by imprisonment in the state prison, 
or in a county jail, as the case may be, for a term not 
exceeding one-half the longest term of imprisonment 
prescribed upon a conviction of the offence so attempted. 

2. If the offence so attempted is punishable by impris- 
onment in the state prison for any term less than five 
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years, the person guilty of sach attempt is puDishable by 
imprison meDt in a county jail for not more than one year. 

3. If the offence so attempted is punishable by a fine, 
the offender convicted of such attempt is punishable by a 
fine not exceeding one-half the largest fine which may be 
imposed upon a conviction of the offence so attempted. 

4. If the offence so attempted is punishable by impris- 
onment and by a fine, the offender convicted of such 
attempt may be punished by both imprisonment and fine, 
not exceeding one-half the longest term of imprisonment 
and one-half the largest fine which may be imposed upon 
a conviction for the offence so attempted. 

N. T. P. C. i 746. 

Sec. 665. The last two sections do not protect a person it«etrict]on 
who, in attempting unsuccessfully to commit a crime, p^l^n^g 
accomplishes the commission of another and different ^°'' 
crime, whether greater or less in guilt, from suffering the 
punishment prescribed by law for the crime committed. 

N. T. P. C. ; 747. 

Sec. 666. Every person who, having been convicted second of- 
of any offence punishable by imprisonment in the state punished 

. .. •'/>!. 1. • ^» • after oonTio- 

prison, commits any crime after such conviction, is pun- tionof for- 
ishable therefor, as follows : """ ^^^"^ 

1. If the offence of which such person is subsequently 
convicted is such that, upon a first conviction, an offender 
would be punishable by imprisonment in the state prison 
for any term exceeding five years, such person is punish- 
able by imprisonment in the state prison not less than 
ten years. 

2. If the subsequent offence is such that, upon a first 
conviction, the offender would be punishable by impris- 
onment in the state prison for five years, or any less term, 
then the person convicted of such subsequent offence is 
punishable by imprisonment in the state prison not ex- 
ceeding ten years. 

3. If the subsequent conviction is for petit larceny, or 
any attempt to commit an offence which, if committed, 
would be punishable by imprisonment in the state prison 
not exceeding five years, then the person convicted of 
such subsequent offence is punishable by imprisonment 
in the state prison not exceeding five years. 

N. Y. P. C. } 748. 
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Sso. 667. Every person who, having been convicted of 
petit larceny, or of an attempt to commit an offence 
which, if perpetrated, woald be punishable by imprison- 
ment in the state prison, commits any crime after snch 
conviction, is panishable as follows : 

1. If the subsequent offence is sueh that, upon a first 
conviction, the offender would be punishable by impris- 
onment in the state prison for life, at the discretion of 
the coart, such person is punishable by imprisonment in 
such prison during life. 

2. If the subsequent offence is such that, upon a first 
conviction, the offender would be punishable by impris- 
onment in the state prison for any term less than for life, 
such person is punishable by imprisonment in such prison 
for the longest term prescribed, upon a conviction for such 
first offence. 

8. If the subsequent conviction is for petit larcery, or 
for an attempt to commit an offence which, if perpetrated, 
would be punishable by imprisonment in the state prison, 
then such person is punishable by imprisonment in such 
prison not exceeding five years. 

N. Y. P. C. 2 760. 

NoTB.— The foUowing letter from Hon. S. H. DwineUe, 
judge of the fifteenth Judicial district, shows theneoessity for 
the insertion of the words " petit larceny '' in sections Mt 
and 667 : 

** Our cities and towns are sulijected to repeated raids from 
petit thieres, for which New York has a partial remedy, and, 
after consulting with the district attorney and heads of the 
police department here, I hare concluded to call * • • 
* * the attention of the code commission to the New York 
statute, in considering ' crimes and punishments.' Popu- 
larly, the law is known in New York, as ' petit larceny, 
second offence/ petit larceny being practically made a felony, 
punished by confinement in the state prison. 

'* The New York provision will be found in the rcTised 
statutes of that state, rolume 2, page 883, section 9, though 
I think we should have, in this state, a section devoted 
exclusively to the subject matter. 

'' In New York, the practice is for the g^nd jury to find 
an indictment charging that the accused was charged with, 
arrested, brought before a justice of the peace (or polioe 
judge), tried and convicted of petit larceny, and that subse- 
quent to such conviction, the accused had been guilty of 
another petit larceny, describing it, the courts there having 
held the record of the first conviction was prima faeU evi- 
dence oCthe fact. 

*' Certainly it is as great a crime, morally, to steal t99 by 
two efforts, as it is to steal $50 at one. 

" We have thieves here who are fully posted as to the law 
regarding petit and grand larceny, and have been oonviotod 
of the former numerous times. 

" I think you will realise the importance of the proposed 
sUtute." 
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Sbc. 668. Every person who has been coDvicted in Foreign 
any other state, government or eoantry, of an offence ibrfonner 
which, if committed within this state, would be punisha- 
ble by the laws of this state by imprisonment in the state 
prison, js punishable for any subsequent crime committed 
within this state in the manner prescribed in the last 
two sections^ and to the same extent as if such first 
conviction had taken place in a court of this state. 

N. Y. P. C. { 751. 

Seo. 669. When any person is convicted of two or second term 
more crimes before sentence has been proaounced upon me^^when 
him for either, the imprisonment to which he is sentenced *<*<»°^™®°^ 
upon the second or other subsequent conviction must com- 
mence at the termination of the first term of imprison- 
ment to which he shall be adjudged, or at the termination 
of the second or other subsequent term of imprisonment, 
as the case may be. 

N. Y. P. C. i 752. 

Sec. 670. Whenever any person is declared punishable imprison. 

•^ '^ * ment for life. 

for a crime by imprisonment in the state prison for a term 
not less than any specified number of years, and no limit 
to the duration of such imprisonment is declared, the court 
authorized to pronounce judgment upon such conviction 
may, in its discretion, sentence such offender to imprison- 
ment during his natural life, or for any number of years 
not less than that prescribed. 

N. Y. P. C. J 753. 

Sec. 671. Upon a conviction for any crime punishable jnnemi^ 
by imprisonment in any jail or prison, in relation to which j^^n-^ 
no fine is herein prescribed, the court may impose a fine ™*°*" 
on the offender not exceeding two hundred dollars, in 
addition to the imprisonment prescribed. 

N. Y. P. 0. i 756. 

Sec. 672. A sentence of imprisonment in a state prison oiTflrighte 
for any term less than for life suspends all the civil rights Ji^^3*!* 
of the person so sentenced, and forfeits all public offices 
and all private trusts, autho^'ity or power during such 
hnprisonment. 

N. Y. P. C. i 757. 

19 
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Forfeitures. 



Seo. 678. A person sentenced to imprisonment in the 
state prison for life is thereafter deemed civilly dead. 

N. Y. P. 0. J 758. 

Seo. 674. The provisions of the two preceding sections 
must not be construed to render the persons therein men- 
tioned incompetent as witnesses upon the trial of a crimi- 
nal action or proceeding, or incapable of making and ac- 
knowledging a sale or conveyance of property, or to do 
such other acts as are permitted by law. 

Seo. 675 The person of a convict sentenced to impris- 
onment in the state prison is under the protection of the 
law, and any injury to his person, not authorized by law, 
is punishable in the same manner as if he was not con- 
victed or sentenced. 

N. Y. P. C. { 759. 

Seo. 676. No conviction of any person for crime works 
any forfeiture of any propertj', except in cases in which 
a forfeiture is expressly imposed by law; and all forfeit- 
ures to the people of this state, in the nature of a deodand 
or where any person shall flee from justice, are abolished. 

N. Y. P. 0. i 760. 



PA.RT II. 



OF CRIMINAL PROCEDURE. 



PART LI. 



OP CRIMINAL PROCEDURE. 



PEBLIMINAEY PBO VISIONS. 

Sbctior 681. No person paoishable bat on legal oonriotion. 

682. Pnblio offences, how proseented. 

683. Criminal action defined. 

684. Parties to a criminal action. 

685. The party proseoated known as defendant. 

686. Rights of defendant in a criminal action. 

687. Second prosecution for the same offence prohibited. 

688. No person to be a witness against himself in a criminal action 

or to be unnecessarily restrained. 

689. No person to be conyicted but upon verdict or Judgment. 

Sec. 681. (§ 6.) No person can be punished for a No person 
public offence except upon a legal conviction, in a court Catonie^ 
having jurisdiction thereof. 

Seo. 682. (§ 7.) Every public offence must be prose- Pubiioof. 

.1 . «. fences, how 

cated by indictment, except — prosecuted 

1. Where proceedings are had for the removal of civil 
officers of the state. 

2. Offences arising in the militia when in actual 
service, and in the land and naval forces in time of war, 
or which this state may keep, with the consent of con- 
gress, in time of peace. 

B. Offences tried in justices' and police courts. 

Seo. 683. (§8.) The proceeding by which a party CrimiDaiso. 
charged with a public offence is accused and brought to 
trial and punishment, is known as a criminal action. 

Seo. 684. (§ 9.) A criminal action is prosecuted in the ^^,^^* 
name of the people of the state of California, as a party, •ction. 
against the person charged with the offence. 
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The party Seo. 685. (§ 10.) Tbo party prosecuted in a oriminal 

known as actioD 18 designated io this code as the aefendant. 

defendant. 



RigfatBof 
defendant in 
a criminal 
action. 



Seo. 686. (§ 11.) Id a crimiDal action the defendant 
is entitled — 

1. To a speedy and pablic trial. 

2. To be allowed counsel as in civil actions, or to ap- 
pear and defend in person and with counsel. 

3. To produce witnesses on his behalf, and to be con- 
fronted with the witnesses against him, in the presence 
of the court', except that where the charge has been pre- 
liminarily examined before a committing magistrate, and 
the testimony taken down by question and answer in the 
presence of the defendant, who has either in person or 
by counsel cross-examined or had an opportunity to cross- 
examine the witness; or where the testimony of a wit- 
ness on the part of the people, who is unable to give 
security for his appearance, has been taken conditionally 
in the like manner in the presence of the defendant, who 
has either in person or by counsel cross-examined, or had 
an opportunity to cross-examine the witness, the deposi- 
tion of such witness may be read, upon its being satisfac- 
torily shown to the court that he is dead or insane, or 
cannot with due diligence be found within the state. 



Seoond 
prosecution 



proaecuuon ^^^' ^^^' (§ ^^0 ^^ pcrson Can be subjected to a 
^ewSpTO* second prosecution for a public offence, for which he has 
hiwted. once been prosecuted and convicted or acquitted. 

Seo. 688. (§ 18.) No person can be compelled, in a 
criminal action, to be a witness against himself; nor can 
a person charged ^ith a public offence be subjected, be- 
fore conviction, to any more restraint than is necessary 
for his detention to answer the charge. 

Seo. 689. (§ 14.) No person can be convicted of a pub- 
lic offence unless by the verdict of a jury, accepted and 
recorded by the court, or upon a plea of guilty, or upon 
judgment against him upon a demurrer to the indictment, 
in the case mentioned in section ten hundred and eleven, 
or upon a judgment of a police or justice's court, a jury 
having been waived. 
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TITLE I. 

OF THE PREVENTION OP PUBLIC OFFENCES. 

Chapter I. Of lawful resistance. 

II. 0/ the intervention of the officers of justice, 

III, Security to keep the peace. 

IV. Police in cities and towns, and their attendance 

at exposed places, 
V. Suppression of riots. 



CHAPTER 1. 

OF LAWFUL RESISTANCE. 

Section 692. Lawfal resistoDce, by whom made. 

693. By the party , in what oases and to what extent 
691. By other parties, in what oases. 

Sec. 692. (§15.) Lawful rosiatance tc the com mission Lawflnre. 
of a public offence muy be made — whommade, 

1. By the party about to be injured. 

2. By other parties. 

Seo'. 693. (§ 16.) Resistance sufficient to prevent the Bytheparty, 
offence may be made by the party about to be injured — indtowhlT 

1. To prevent an offence against jiis person, or his "*®°** 
family, or some member thereof. 

2. To prevent an illegal attempt by lorce to take or 
injure property in his lawful possession. 

Sec 694. (§ 17.) Any other person, in aid or defence By other 
of the person about to be injured, may make resistance what^oaees. 
sufficient to prevent the offence. 
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CHAPTBK II. 

or THK INTERVENTION OF THE OFF10EE8 OF JU8TICB. 

SiCTiOH 697. Interrention of offieeri, in what cum. 
698. Persons acting in their aid justified. 

Interrention Sec. 697. (§ 18.) Publio offeiices may be prevented by 

of officerSy /» i /«• /• • • 

inwhatcaaes the intervention of the officers of justice — 

1. By requiring security to keep the peace. 

2. By forming a police in cities and towns, and by 
requiring their attendance in exposed places. 

8. By suppressing riots. 

Peraonsact- Seo. 698. (§ 19) When the officers of justice are 
ail Justified, authorized to act in the prevention of public offences, 

other persons, who by their command act in their aid, 

are justified in so doing. 



CHAPTER III. 

SECURITY TO KEEP THE PEACE. 

Sbctio5 701. Information of threatened offence. 

702. Examination of complainant and witnessei. 

703. Warrant of arrest. 

704. Proceedings on charges being oontrorerted. 

705. Person complained of, when to be discharged. 

706. Security to keep the peace, when required. 

707. Effect of giving or revising to give security. 

708. Person committed for not giving security, how discharged. 

709. Undertalsing to be filed in clerk's office. 

710. Security, when required for assault committed in the presence 

of a court or magistrate. 
* 711. Undertaking, when broken. 

713. Undertaking, when and how to be prosecuted. 

713. Evidence of breach. 

714. Security for the peace not required, except in accordance with 

this chapter. 

lafennation Sec. 701. (8 20.) An information may .be laid before 

of threatened ^ , ^' . ^ , . "^ . ... 

offonce. any of the magistrates mentioned in section eight hun- 
dred and eight, that a person has threatened to commit 
an offence against the person or property of another. 

Statutes of 1863, p. 158. 
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Note. — The section referred to is seotion 103 of the erimes 
and panishment act of 1851 ; the word " information " i» 
used in place of the word " complaint," as more expressive. 

Sec. 702. (§ 21.) When the information is laid before Bxaminatioii 
sach magistrate, he must examine on oath the informer, ant and 
and any witness he may produce, and must take their 
depositions in writing, and cause them to be subscribed 
by the parties making them. 

Seo. 708. (§22.) Ifit appears from the depositions that wamntof 
there is just reason to fear the commission of the offence 
threatened, by the person so informed of, the magistrate 
must issue a warrant, directed generally to the sheriff of 
the county, or any constable, marshal or policeman in the 
state, reciting the substance of the information, and 
commanding the officer forthwith to arrest the person 
informed of and bring him before the magistrate. 

Seo. 704. (§ 23.) When the person informed of is Proceedings 
brought before the magistrate, if the charge be contro- b«ingcon. 
verted, the magistrate must take testimony in relation 
thereto. The evidence must be reduced to writing and 
subscribed by the witnesses. 

Sec. 705. (§ 24.) If it appears that there is no just rea- pmon com> 

SOT) to fear the commission of the offence alleged to have S^mtoiM 

been threatened, the person complained of must be dis- ***'»•'«**• 
charged. 

Seo. 706. (§ 25.) If, however, there is just reason to secuityto 
fear the commission of the offence, the person complained ^^| when 
of may be required to enter into an undertaking in such "*'"''**• 
sum, not exceeding five thousand dollars, as the magistrate 
may direct, with one or more sufficient sureties, to keep 
the peace towards the people of this state, and particularly 
towards the informer. The undertaking is valid and 
binding for six months, and may, upon the renewal of the 
information, be extended for a longer period, or a new 
undertaking may be required. 

Sec 707. (§26.) If the undertaking required by the Effect of 

last section is given, the party informed of must be dis- nt^^to 

charged. If he does not give it, the magistrate must com- ^^^ ^ 
20 
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mit him to prison, specifying in the warrant the reqaire- 
ment to give secarity, the amount thereof, and the 
omission to give the same. 

Penon com- Sko. 708. (§ 27.) If the person complained of ie corn- 
not giTing mittod for not giving the undertaking required, he may 
diaeharged. be discharged by any magistrate, upon giving the same. 

Undertaking Sec. 709. (§ 28.) The Undertaking must be filed by the 

to tM filed in , ° 

cierk-soflico. magistrate m the office of the clerk of the county. 



Secnrltj, 
vhenre* 
quired for 
aaflaolt oom- 
mitted in the 
presence of a 
court or 
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Undertak- 
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broken. 



Undertak. 
ing, ^hea 
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catad. 
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except in 
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Sec. 710. (§ 29.) A person who, in the presence of a 
court or magistrate, assaults or threatens to assaQlt 
another, or to commit any ofience against his person or 
property, or who contends with another with angry words, 
may be ordered by the court or magistrate to give 
security, as in this chapter provided, and if he refuse to 
do so, may be committed as provided in section seven 
hundred and seven. 

Sec. 711. (§80.) An undertaking to keep the peace is 
broken, upon the person informed of being convicted of 
a breach of the peace. 

Seo. 712. (§ 31.) Upon the district attorney's produc- 
ing evidence of such conviction to the county court of the 
county, the court must order the undertaking to be pros- 
ecuted, and the district attorney must thereupon com- 
mence an action upon it in the name of the people of this 
state. 

Seo. 718. (§82.) In the action the offence stated in the 
record of conviction must be alleged as a breach of the 
undertaking, and such record is conclusive evidence of 
the breach. 

Sec. 714. (§ 83.) Security to keep the peace, or be 
of good behavior, cannot be required except as prescribed 
in this chapter. 
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CHAPTER IV. 

POLICE IN CITIES AND TOWNS, AND THEIR ATTENDANCE AT 

EXPOSED PLACES. 

Bbotior 719. Organization and regulation of the police. 

720. Foroe to preserve the peace at public meetings, when and 
bow ordered. 

Sec. 719. (§ 34.) The organization and regulation of Ormtaaiion 
the police, in the cities and towns of this state, is governed tion of the 

, police. 

by special laws. 

Sec. 720. (§35.) The mayor or other officer having Force to pre- 
the direction of the police of a city or town must order pe^ceat 

« «rt . , , public meet- 

a force, sufficient to preserve the peace, to attend any inga> when 
public meeting, when he is satisfied that a breach of the ordered. 
peace is reasonably apprehended. 



CHAPTER V. 
suppression op riots. 

I 

Sbctioh 723. Power of sheriff or other officer in OTcrooming resistance to 

process. 
724. The officer to certify to conrt the name of the resisters, etc. 

726. When governor to order ont a military foroe to aid in execut- 

ing process. 
720. Magistrates and officers to command rioters to disperse. 

727. To arrest rioters if they do not disperse. 

728. Officers who may order out the military. 

729. Commanding officer and troops to obey the order. 

730. Armed foroe, to obey orders of whom. 
^ 731. Conduct of the troops. 

732. Governor may in certain cases declare a county in a state of 

insurrection. 

733. May revoke the proclamation. 

Seo. 723. (§ 36) When a sheriff or other public officer power of 
authorized to execute process finds, or has reason to ap- ether officer 
prehend, that resistance will be made to the execution of jng raSvu' 
the process, he may command as many male inhabitants ^^, 
of bis county as he may think proper, and any military 
companies in the county, armed and equipped, to assist 
him in overcoming the resistance, and, if necessary, in 
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seizing, arresting and confining the persons resisting, and 
their aiders and abettors, to be punished aecording to 
law. 

Theofflccrto Seo. 724. (§ 37.) The officer must certify to the court 

COrtf IT to 

court the froHi which the process issued the names of the persons 

name of the ., j/. .jt i«^^ i •» 

reeistera, etc. resisting, and their aiders and abettors, to the end that 
they may be proceeded against for their contempt of 
court. 



When goT- 
emor to 
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process. 



Magistrates 
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Sec 725. (§ 39.) If it appear to the governor that the 
power of any county is not sufficient to enable the sheriff 
to execute process delivered to him, he must, on the appli- 
cation of the sheriff, order such military force from any 
other county as is necessary. 

Seo. 726. (§ 40.) When six or more persons, whether 
armed or not, are unlawfully or riotously assembled, the 
sheriff of the county and his deputies, the officials gov- 
erning the town or city, or the justices of the peace and 
constables thereof, or any of them, must go among the 
persons assembled, or as near to tnem as possible, and 
command them, in the name of the people of the state, 
immediately to disperse. 



To arrest Seo. 727. (§§ 41, 42.) If the persons assembled do not 

they'do^not immediately disperse, such magistrates and officers must 
disperse. ^rvest them, and to that end may command the aid of all 
persons present or within the county. 
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may order 
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military. 



Seo. 728. (§ 46.) When there is an unlawful or riotous 
assembly, with the intent to commit a felony, or to offer 
violence to person or property, or to resist by force the 
laws of the state, and the fact is made to appear to the 
governor, or to any justice of the supreme court, or to 
the district judge of that judicial district, or to the county 
judge or sheriff of the county, either of those officers 
may issue an order directed to the commanding officer 
of a division, brigade, regiment, battalion or company, to 
order his command, or any part thereof (describing the 
kind and number of troops), to appear at a time and 
place therein specified, to aid the civil authorities in sup- 
pressing violence and enforcing the laws. 
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Sbo. 729. (§47.) The commanding officer to whom the commanding 

^^ ° oflloer and 

order is given must forthwith obey it, and the troops troops to 
required mast appear at the time and place appointed, order. 
armed and equipped with ammunition, as for inspection. 

Sbo. 730. (§ 47.) When an armed force is called out Armed force, 
for the purpose of suppressing an unlawful or riotous as- c^ersof 
sembly, or arresting the offenders, it must obey the orders 
in relation thereto of either of the officers mentioned in 
section seven hundred and twenty-eight. 

Sec. 731. The commanding officer must act entirely Oondnctof 

'^ the troope. 

on the defensive, not suffering his men to fire, and per- 
mitting them to use their edged or pointed weapons only 
to repel actual violence, except in one of the following 
cases: 

1. If an attack be made on any one of the troops, by 
which his life is endangered, or if an attempt be made to 
disarm him, which he cannot otherwise avoid, he may 
defend himself by discharging his fire-arms or the use of 
his pointed or edged weapons. 

2. If a general attack be made by the rioters upon the 
troops with fire-arms, missiles or other weapons, by 
which their lives are indiscriminately put in danger, the 
commanding officer may order the troops to fire, but not 
until an effort has been made to disperse the rioters by 
means less dangerous to persons who may not be engaged 
in the riot. 

3. If the troops cannot be placed between the rioters 
and the persons or property which they apparently intend 
to attack, and the illegal purposes of the mob be per- 
severed in by means evidently dangerous to the lives or 
property of others, although no attack be made on the 
troops themselves, the magistrates or officers mentioned 
in section seven hundred and twenty-eight, or any of 
them, may direct the commanding officer to disperse the 
rioters, which he i« authorized to do, by ordering the 
troops first to use the bayonet or sword; and if they 
prove ineffectual to disperse the assembly, but not other- 
wise, then to discharge their fire-arms against them. 

4 The troops must not be brought up to the place until 
after the magistrate, or other officer, has proclaimed the 
office which he holds, and ordered the assembly to dis- 
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perse, nor can they make a diBcharge of fire-arms agaiDBt 
the rioters antil after a signal given by display of a white 
flag and the lapse of a reasonable time thereafter. 

5. Every endeavor must be ased, both by the magis- 
trates and civil officers, and by the officers commanding 
the troops, which can be made consistently with the 
preservation of life, to induce or force the rioters to dis- 
perse, before an attack is made upon them by which their 
lives may be endangered. 

N. Y. 0. Cr. Pr. { 9«. 

Seo. 732. (§48.) When the governor is satisfied that 
the execution of civil or criminal process has been forcibly 
resisted in any county by bodies of men, or that combi- 
nations to resist the execution of process by force exist in 
any county, and that the power of the county has been 
exerted and has not been sufficient to enable the officer 
having the process to execute it, he may, on the applica- 
tion of the officer, or of the district attorney or county 
judge of the county, by proclamation, published in such 
papers as he may direct, declare the county to be in a 
state of insurrection, and may order into the service of 
the state such number and description of volunteer or 
uniform companies, or other militia of the state, as he 
deems necessary, to serve for such term and under the 
command of such officer as he may direct. 

Seo. 733. (§49.) The governor may, when he thinks 
proper, revoke the proclamation authorized by the last 
section, or declare that it shall cease at the time and in 
the manner directed by him. 



TITLE II. 



OF JUDICIAL PROCEEDINGS FOR THE REMOVAL OP PUBLIC 
OFFICERS BT IMPEACHMENT OF OTHERWISE. 

Chapter 1. Of impeachmentt, 

II. 0/ the removal of civU officers otherwiBe than 
by impeachment. 
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CHAPTER I. 

OS IMPEACHMENTS. 

• 

Sbctioh 737. Officers liable to impeaohment. 

738. Articles, how prepared. Trial by senate. 

739. Articles of impeachment. 

740. Time of hearing. SerTice on defendant. 

741. Service, how made. 

742. Proceedings on failure to appear. 

743. Defendant, after appearance, maj answer or demur. 

744. If demtirrer is oTorrnled defendant must answer. 

745. Senate to be sworn. 

746. Two-thirds necessary to a oonTiotion. 

747. Judgment on oonyiction, how pronounced. 

748. The same. 

749. Nature of the judgment. 

760. EfTeot of Judgment of suspension. 

751. Officer, when impeached, disqualified until acquitted. Got* 

emor to tcmpornrily fill vacancy. 

752. Presiding officer when lieutenant-governor is impeached. 

753. Impeachment not a bar to indictment. 

Sec. 737. (§ 51 ) The governor, lieutenant-goverDor, ofgcen 
secretary of state, controller, treasorer, attorney-general, |l!2hmen?" 
sarveyor-general, justices of the supreme court and judges 
of the district courts, are liable to impeachment for any 
misdemeanor in office. 

Ssc. 738. (§ 52.) All impeachments must be by reso- Artioies.how 
lution adopted, originated in, and conducted by managers &7^ 
elected by, the assembly, who must prepare articles of 
impeachment, present them at the bar of the senate, and 
prosecute the same. The trial must be had before the Trial by 
senate, sitting as a court of impeachment. 



senate. 



Sec 739. (§53.) When an officer is impeacned by the Articles of 
assembly for a misdemeanor in office, the artfcles of ISK!**" 
impeachment must be delivered to the president of the 
senate. 

Sec. 740. (§ 54.) The senate must assign a day for the Time of 
hearing of the impeachment and inform the assembly ^"*^°*' 
thereof The president of the senate must cause a copy service oo 
of the articles of impeachment, with a notice to appear 
and answer the same at the time and place appointed, to 
be served on the defendant not less than ten days before 
the day fixed for the hearing. 



defendant. 
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Senrioe, how 
made. 



ProeeadlngB 
on lUlare to 
appew. 



I>efiBodant, 
afteriq)pear- 
aooe, ma J 
anawer or 
demur. 



If demurrer 
la orermled 
defendant 
mnat anawer 



Sec. 741. (§ 55.) The service must be made upon the 
defendaDt personally, or if be cannot, upon diligent in- 
quiry, be found within the state, the senate, upon proof 
of that fact, may order publication to be made, in such 
manner as it may deem proper, of a notice requiring him 
to appear at a specified time and place and answer the 
articles of impeachment. 

Sec. 742. (§ 56.) If the defendant does not appear, 
the senate, upon proof of service or publication, as pro- 
vided in the two last sections, may, of its own motion or 
for cause shown, assign another day for hearing the 
impeachment, or may proceed, in the absence of the 
defendant, to trial and judgment. 

Seo. 743. (§ 57 ) When the defendant appears, he may 
in writing object to the suflSciency of the articles of 
impeachment, or he may answer the same by an oral plea 
of not guilty, which plea must be entered upon the 
journal, and puts in issue every material allegation of the 
articles of impeachment. 

Sec. 744. (§§ 58, 59.) If the objection to the sufficiency 
of the articles of impeachment is not sustained by a 
majority of the members of the senate who heard the 
argument, the defendant must be ordered forthwith to 
answer the articles of impeachment. If he then pleads 
guilty, or refuses to plead, the senate must render judg- 
ment of conviction against him. If he plead not guilty, 
the senate must, at such time as it may appoint, proceed 
to try the impeachment. 



senatetobe Seo. 745. (^60.) At the time and place appointed, and 
before the senate proceeds to act on the impeachment, 
the secretary must administer to the president of the 
senate, and the president of the senate to each of the 
members of the senate then present, an oath truly and 
impartially to hear, try and determine the impeachment; 
and no member of the senate can act or vote upon the 
impeachment, or upon any question arising thereon, 
without having taken such oath. 

Two-Uiirda Sec. 746. (^ 62 ) The defendant cannot be convicted 

neoea aa iyto ^*' '' 

acoDTiciion. on an impeachment without the concurrence of two-thirds 
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of the members present, voting by ayes and noes; and if 
two-thirds of the members present do not concur in a 
ooDviction, he must be acquitted. 

Seo. 747. (§63) After conviction the senate must, at Judgmeaton 
Bach time as it may appoint, pronounce judgment, in the how pro. * 
form of a resolution entered upon the journals of the 
senate. 

Seo. 748. (§ 64.) On the adoption of the resolution by Theauae. 
a majority of the members present who voted on the 
question of acquittal or conviction, it becomes the judg- 
ment of the senate. 

Sec. 749. (§ 65.) The judgment may be that the de- Natnreoftbe 
iendant be suspended and removed from office, or that he " *™*° 
be removed from office and disqualified to hold and enjoy 
a particular office or class of offices, or any office in this 
state. 

Sso. 750. (§66.) If judgment of suspension is given, Bffector 
the defendant, during the continuance thereof, is disqual- iLpsDitoa! 
ified from receiving the salary, fees or emoluments of the 
office. 

Sec. 751. (§ 67.) Whenever articles of impeachment offioer.wii«s 
against any officer subject to impeachment are presented dieSimUfled 
• to the senate, such officer is temporarily suspended from ua. *^ 
his office, and cannot act in his official capacity until he 
is acquitted. Upon such suspension of any officer other Gorernorto 
than the governor, his office must at once be temporarily m?iS^iQ^^ 
filled by an appointment made by the governor, with the 
advice and consent of the senate, until the acquittal of 
the party impeached ; or, in case of his removal, until the 
vacancy is filled at the next election, as required by law. 

Seo 752. (§ 68.) If the lieutenant-governor is im- presiding 

peached, notice of the impeachment must be immediately uentMUAt!^ 

given to the senate by the assembly, that another presi- S!|^*SSS!U. 
dent may be chosen. 

Seo. 753. (§ 69.) If the offence for which the defendant impweh. 

, , ment oot ft 

IS convicted on impeachment is also the subject of an in- iMftoindiei- 
dictment, the indictment is not barred thereby. 

21 
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CHAPTER II. 

OP THE REMOVAL OF CIVIL OFFICERS OTHERWISE THAN BY 

IMPEACHMENT. 

r 

Section 758. Accusation to bo presented by the grand jury. 

759. Form of aocasation. 

760. To bo transmitted to the district attorney, and copy served on 

the defendant. 

761. Proceedings if defendant does not appear. 

762. Defendant may object to or deny the accusation. 

763. Form of objection. 

764. Manner of denial. 

765. If objections OTerruled, defendant must answer. 

766. Proceedings upon plea of guilty, refusal to answer or deniaL 

767. Trial by jury. 

768. State and defendant entitled Co process for witnesses. 

769. Judgment upon oonTiction, and its form. 

770. Appeal, how taken. Pending appeal, defendant to be sus- 

pended and vacancy filled. 

771. Proceedings for the removal of a district attorney. 

772. Removal of public officers by summary proceedings before 

district courts. 

Accusation Seo. 758. (§ 70.) An accusation in writing against any 
aented^lythe district, countj, township or municipal officer, for wilful 
8"^ "^' or corrupt misconduct in office, may be presented by the 
grand jury of the county for or in which the officer ac- 
cused is elected or appointed. 

Form of Seo. 759. (§71.) The accusatioH must State the offenco 

aocQsation* * 

charged, in ordinary and concise language, and without 



repetition. 

To be trans- Sec. 760. (§ 72.) The accusation must be delivered by 
SitStet^at?* the foreman of the grand jury to the district attorney of 
copTwrved *^® county, cxccpt whcn he is the officer accused, who 
must cause a copy thereof to be served upon the defend- 
ant, and require, by notice in writing of not less than 
ten days, that he appear before the district court of the 
county, at its next term, and answer the accusation. 
The original accusation must then be filed with the clerk 
of the district court. 



on the 
defendant. 



Proceedings Sec. 761. (§ 73.) The defendant must appear at the 
does not time appointed in the notice and answer the accusation, 
•pp«Mr. unless for some sufficient cause the court assign another 
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day for that purpose. If bo does not appear, the coart 
may proceed to bear and determine tbe accusation in bis 
absence. 

Sec. 762. (§ 74.) Tbe defendant may answer the accu- Defendant 
sation eitber by objectinfi: to tbe sufficiency tbereof, or of to or deny 
any article tberein, or by denying tbe truth of the same. tion. 

Seo. 763. (§ 75.) If be objects to the legal sufficiency of Form of 
tbe accusation, the objection must be in writing, but need ^ ^ ^' 
not be in any specific form, it being sufficient if it presents 
intelligibly tbe grounds of the objection. 

Seo. 764. '(§ 76.) If be denies the truth of tbe accusa- Manner of 
tion, the denial may be oral and without oath, and must 
be entered upon the minutes. 

Sec. 766. (§ 77.) If an objection to the sufficiency of if oi^ectiomi 
the accusation is not sustained, the defendant must an- defendant' 
swer thereto forthwith. ^ wwwer 

Sec 766. (§ 78.) If the defendant pleads guilty, or re- ProcwMiingi 
fuses to answer the accusation, the court must render ^ityfrefn- 
judgment of conviction against him. If he denies the mat- or denJaiT^'^ 
ters charged, the court must immediately, or at such time 
as it may appoint, proceed to try the accusation. 

Seo. 767. (§ 79.) The trial must be by a jury, and con- THaibyjnry 
ducted in all respects in the sarme manner as the trial of 
an indictment for a misdemeanor. 

Sec. 768. (§80.) The district attorney and the defend- stateand 

ant are respectively entitled to such process as may be entitled to 

necessary to enfarce the attendance of witnesses as upon witaeewe!^ 
a trial of an indictment. 

Seo. 769. (§ 81.) Upon a conviction, the court must, judgment 
at such time as it may appoint, pronounce judgment that Son'^anYito 
the defendant be removed from office; but, to warrant a ^'°*' 
removal, the judgment must be entered upon the minutes, 
and the causes of removal must.be assigned therein. 

Seo. 770. (§ 82.) From a judgment of removal an ap- Appeal, bow 
peal may be taken to the supreme court, in the same 
manner as from a judgment in a civil action ; but until 
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Pending sQch judgment is reversed the defendant is suspended 

fendanttobe from his oflSce. Pending tlie appeal, the office mast be 

andimcanej filled as In case of a vacancy. 

filled, '^ 



Proceedings 
for the 
remoTvl of 
a district 
attornej. 



• 

Ssc. 771. (§ 83.) The same proceedings may be bad 
on like grounds for the removal of a district attorney, 
except that the accusation must be colivered by the fore- 
man of the grand jury to the clerk, and by him to the 
district judge of the district, who must thereupon appoint 
some one to act as prosecuting officer in the matter, or 
place the accusation in the hands of the district attorney 
of an adjoining county^ and require him to conduct the 
proceedings. 



Bemoral of 

public ofll- 

oenby 

■ommarj 

proceedings 

befiwe 

district 

ooarts. 



Sec. 772. When an information in writing, verified 
by the oath of any person, is presented to a district court, 
alleging that any officer within the jurisdiction of the 
court has been guilty of charging and collecting illegal 
fees for services rendered or to be rendered in his office, 
or has refused or neglected to perform the official duties 
pertaining to his office, the court must cite the party 
charged to appear before the court at a time not more 
than ten nor less than five days from the time the infor- 
mation was presented, and on that day or some other 
subsequent day, not more than twenty days from that on 
which the information was presented, must proceed to 
hear, in a summary manner, the information and evi- 
dence offered in support of the same, and the answer and 
evidence offered by the party informed against; and if on 
such hearing it appears that the charge is sustained, the 
court must enter a decree that the party informed against 
be deprived of his office, and must enter a judgment for 
live hundred dollars in favor of the informer, and such 
costs as are allowed in civil cases. 

Statntes of 1853, p. 40, § 4. 
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TITLE III. 

OF THE PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED 
BY INDICTMENT, TO THE COMMITMENT, INCLUSIVE. 

Chapter I. Of the heal jurisdiction of public offences, 

II. Of the time of commencing criminal actions, 

III. The information, 

IV. The warrant of arrest, 

Y, Arrest J by whom and how made, 
VI. Retaking after an escape or rescue, 
VII. Examination of the case and discharge of defend- 
ant, or holding him to answer. 



CHAPTER I. 

OF THE LOCAL JURISDICTION OF PUBLIC OFFENCES. 

Sjbctioit 777. Jarisdiotion of offenoes committed in this state. 

778. When the offence is commenced withont, bat consummated 

within this state. 
770. When an inhabitant of this state is oonoerned in a dael out 

of the same, and a party wounded dies therein. 

780. When an inhabitant leaves the state to evade the statute 

against duelling or challenges to fight. 

781. Wlien an offence is committed partly in one county and partly 

in another. 

782. When committed on the boundary, etc., of two or more 

counties. 

783. Jurisdiction of an offence on board a vessel. 

784. Of indictment for kidnapping, enticing away a child, or 

abduction. 
786. Jurisdiction of an indictment for bigamy or incest. 

786. When property is feloniously taken in one county and brought 

into another. 

787. Jurisdiction of indictment for \Mcaping Arom prison. 

788. Jurisdiction of an indictment for treason, when the overt act 

is committed out of the state. 
• 780. Jurisdiction of an indictment for stealing, etc., property out 
of this state and bringing it therein. 

700. Jurisdiction of an indictment for murder, etc., where the 

injury was inflicted in one county, and the party dies out 
of that county. 

701. Of an indictment against an accessory. 

792. Jurisdiction in cases of principals who are not present, etc., 
at commission of the principal offence. 
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Section 793. Conyiction or acquittal in another state a bar, where the 
' jarisdiction is concurrent. 
794. Conviction or acquittal in another county a bar, where the 
jurisdiction is concurrent. 

i?^n^ ^^^- "^ "^"^^ (§ ^^') ^very person is liable to punishment 
S'twi sSe ^y *^® ^^^® ^^ *^^® state, for a public offence committed 
by him therein, except where it is by law cognizable ex- 
clusively in the courts of the United States. 

When the Sec. 778. (§ 86.) When the commission of a public 

offence iB \o y i 

commeiited onencc, commenccd without the state, is consummated 

"withont, but 

consumma- within its boundaries, the defendant is liable to pnni»h- 

ted within .i/. .«. i ii /»i 

this state, mcut tberefor in this state, though he was out of the 
state at the time of the commission of the offence charged. 
If he consummated it in this state, through the interven- 
tion of an innocent or guilty agent, or any other means 
proceeding directly from himself, in such case the juris- 
diction is in the county in which the offence is consum- 
mated. 

Adams vs. The People, 1 Comst. 173. 

When an S£C. 779. (§ 86.) When an inhabitant or resident of 

this state is this State, by previous appointment or engagement, fights 

concerned Inti . « i.i • ^/i^i** 

a duel out of a duel or IS concerned as second therein, out of the juris- 
anda^y dictiou of this statc, and in the duel a wound is inflicted 
Sea^wein. upou a pcrsou, whcrcof he dies in this state, the juris- 
diction of the offence is in the county where the death 
happens. 

When an Seo. 780. When an inhabitant of this state leaves the 

inhabitant 

leaves Jhe same for the purpose of evading the operation of the pro- 
eradethe visioHs of the codc relating to duelling and challenges to 

statute . 

againstdnei- fight, with the intent or for the purpose of doing any of 
lengosto the acts prohibited therein, the jurisdiction is in the 

county of which the offender was an inhabitant when the 

offence was committed. 

N. Y. C. Or. Pr. § 103. 

When an Skc. 781. (§ 87.) When a public offence is committed 

committed i^ P^^i't in ouc couuty and in part in another, or the acts 
SS^\VSnd** ^^ effects thereof constituting or requisite to the consum- 
SSifer? mation of the offence occur in two or more counties, the 
jurisdiction is in either county. 
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Seo. 782. (§ 88.) When a public offence is committed when com- 
on the boandary of two or more counties, or within five the bounda- 
handred yards thereof, the jurisdiction is in either county, twoor mor« 

counties. 

Sec. 783. (§ 89 ) When an offence is committed in this juriadictioD 
state, on board a vessel navigating a river, bay, slough, on boarda 
lake or canal, or lying therein in the prosecution of her 
voyage, the jurisdiction is in any county through which 
the vessel is navigated in the course of her voyage, or in 
the county where the voyage terminates. 

Seo. 784. (§ 90.) The jurisdiction of an indictment — ofindict- 

1. For forcibly and without lawful authority seizing kidnapping, 
and confining another, or inveigling or kidnapping him awayachud, 
with intent, against his will, to cause him to be secretly n. s. 
confined or imprisoned in this state, or to be sent out of 

the state or from one county to another, or to be sold as a 
slave or in any way held to service ; or, 

2. For decoying, taking or enticing away a child under 
the age of twelve years, with intent to detain and conceal 
it from its parent, guardian or other person having the 
lawful charge of the child ; or, 

3. For inveigling, enticing or takiilg away an unmar- 
ried female of previous chaste character, under the age of 
twenty-five years, for the purpose of prostitution ; or, 

4. For taking away any female under the age of six- 
teen years, from her father, mother, guardian or other 
person having the legal charge of her person, without 
their consent, either for the purpose of concubinage or 
prostitution — 

Is in the county in which the offence is committed, or 
out of which the person upon whom the offence was com- 
mitted may, in the commission of the offence, have been 
brought, or in which an act was done by the defendant 
in instigating, procuring, promoting or aiding in the com- 
mission of the offence, or in abetting the parties concerned 
therein. 

Note. — The first subdiyision of this sootion sabstantiaUy 
conforms to section 90 of the criminal practice act of 1851. 
(Seo also section 207.) 

Subdivisions 2 and 3 are inserted becaase the same prin- 
ciple applies. (See part I of this code, sections 266, 267 
and 278 ; also. New York code of criminal procedure, sec- 
tion 134.) 
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jnrifldiction Seo. 785. (§ 91.) When the offence, either of bigamy 
mentfor ' OF incest, is Committed in One county and the defendant 
inSrtJ^ is apprehended in another, the jurisdiction is in either 
county. 

When Sec. 786. (§ 92.) When property taken in one county 

^^nioasiy by burgiary, robbery, larceny or embezzlement, has been 
county and brought iuto anothcr, the jurisdiction of the offence is 
another. ^ in either county. But if at any time before the conviction 
of the defendant in the latter, he is indicted in the former 
county, the sheriff of the latter county must, upon de- 
mand, deliver him to the sheriff of the former. 

People vs. Mason, 9 Wend. 505. 

jurifldiction Seo. 787. The jurisdiction of an indictment for escaping 

of an indict- - ... ^ « i . . 

mentfor from prisou 18 lu any county of the state. 



oflcapi 
fromp: 



priflon. Statutes of 1855, p. 203, | 1. 



Jurisdiction Seo. 788. The jurisdiction of an indictment for treason, 

of an Indict- . ** ' 

mentibr when the overt act is committed out of the state, is in 

treason 

when the any couuty of the state. 

orertact is 

committed Statates of 1850, p. 229, 9 17. 

out of tae 

state , 

Jurisdiction Seo. 789. The jurisdiction of an indictment for stealing 

mentfor ' the property of another, or receiving such property, 

properfyont kuowing it to havo* bccn stolen, out of this state, and 

of this state l»» .t -x^i* i^** ^ • ^ 

andbringing bringing the same into this state, is in any county into 

t ""on. ^^ through which such stolen property has been brought. 

N. Y. P. C. g «00. 



.Tnrisdiction Sec. 790. The jurisdiction of an indictment for murdcr 

of an Indict- "^ 

«SSf?'«*^ or manslaughter, when the injury which caused the death 
was inflicted in one county and the party injured dies in 



murder, etc, 
where the 
inlniy was 



Inflicted in another county, or out of the state, is in the county where 

one county, it 

and the the injury was inflicted. 

party dies " " 

out of Uaat Statutes of 1850, p. 229, 9 28. 

conn^. 

Of an Indict. Seo. 791. (§ 93) In the case of an accessory in the 
ansoceesory. commissioii of a public offence, the jurisdiction is in the 
county where the offence of the accessory was com- 
mitted, notwithstanding the principal offence was com- 
mitted in another count3\ 

Note. — The distinction between an accessory htfort the 
fact and the principal being abolished by this code, and the 
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word " accessory " sabstituted for ''aecesBory after the 
fact/' this section has been modified to adapt it to the 
changes made. (See note to sections 31 and 32.) 

Seo. 792. The jurisdiction of an indictment a&:ainst a Jarisdiction 

in pBflffl of 

principal in the coinmission of a pablic oifence, when such principals 

principal is not present at the commission of the principal pr68ent,etc., 

offence, is in the same county it would be under this code sionof the 

if he were so present and aiding and abetting therein. Sirence. 

Note. — Expedient because the distinction between acces- 
sories before the fact and principals is abolished by this 
code. 

Seo. 793. (§ 94.) When an act charged as a public Conviction 

offence is within the jurisdiction of another state or in another 

. , , . state a bar, 

country, as well as of this state, a conviction or acquittal where the 

,-,.,« . , . • !• jurisdiction 

thereof m the former is a oar to a prosecution or mdict- isconear. 
ment therefor in this state. 

Sec. 794. (§ 95.) When an offence -is within the juris- Conviction 

diction of two or more counties, a conviction or acquittal in another 
thereof in one county is a bar to a prosecution or indict-' ^°r/the * 

. ^, « . •, Jurisdiction 

mont therefor in another. is concur- 
rent. 



CflAPTEE II. 

OF THE TIME OF COMMENCING CRIMINAL ACTIONS. 

Sbction 799. Prosecution for murder may be commenced at any time. 

800. Limitation of three' years in all other felonies. ^ 

801. Limitation of one year in misdemeanors. 

802. Exception when defendant is ont of the state. 

803. Indictment found, when presented and filed. 

Seo. 799. (§96.) There is no limitation of time within prosecution 

which a prosecution for murder must bo commenced. It maybecom- 

may be commenced at any time after the death of the anytime, 
person killed. 

Seo. 800. (§ 97.) An indictment for any other felony Limitationof 
th. n murder must be found within three 3*ears after its in another 

ii^onieB. 

commission. 
22 
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Limitation ggc. gOl. (§ 930 Aa indictment for any misdemoanor 

of one year \o j j ^ 

inmisde- must be found within one year after its commission. 

meanors. «' 



Exception 
when de- 
fendant ifl 
out of the 
state. 



Sec. 802. (§ 99.) If, when the offence is committed, 
the defendant is oat of the state, the indictment may be 
found within the term herein limited after his coming 
within the state, and no time during which the defendant 
is not an inhabitant of, or usually resident within, the 
state, is part of the limitation. 



i^dM^hen ^^^- ^^^- (§ ^^^0 ^"^ indictment is found, within the 

p"««^*jd meaning of this chapter, when it is presented by the grand 

jury in open court, and there received and filed. 



CHAPTBK III. 



THE INFORMATION. 



Infinmation 
defined. 



Magistrate 
defined. 



Who are 
magltitrates. 



Section 806. Information defined. 

807. Magistrate defined. 

808. Who are magistrates. 

Sec. 806. (§ 101.) The information is the allegatioa 
made to a magistrate that a person has been guilty of 
some designated offence. 

Seo. 807. (§ 102.) A magistrate is an officer having 
power to issue a warrant for the arrest of a person charged 
with a public offence. 

Note. — The definition of the term " magistrate/' as used 
throughout this code, is here giTen, to sare unnecessary 
repetition of the official names of the officers who come 
within this descriptioc. 

Seo. 808. {§ 103.) The following persons are magis- 
trates : 

1. The justices of the supreme court. 

2. The district judges. 

3. The county judges. 

4. The judge of the municipal criminal court of San 
Francisco. 

5. Justices of the peace. 

6. Police magistrates in towns or cities. 
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CHAPTEB IV. 

THE WABRANT 07 AEREST. 

Sectiok 8tl. Examination of the prosecntor and his witnesses upon the 

information. 

812. Depositions, what to contain. 

813. When warrant may issue. 

814. Form of warrant. 

815. Name or description of the defendant in the warrant, and 

statement of the oflfence. 

816. Warrant to be directed to and ezeeated by peace officer. 

817. Who are peace officers. 

818. To what peace officers warrants are to be directed. 

819. Same ; and when and how executed in another county. 

820. Indorsement on the warrant, for service in another oounty, 

how and upon what proof to be made. 

821. Defendant to be taken before the magistrate issuing the war- 

rant, etc. 

822. Defendant arrested for misdemeanor in another county, to be 

admitted to bail. 

823. Proceedings on taking bail fVom the defendant in such cases. 

824. When bail is not glyen. When magistrate who issued war- 

rant cannot act. 

825. Ko delay in taking defenduit before magistrate. 

826. Proceedings where defendant is taken before another magis- 

trate. 

827. Proceedings for offences triable in another county. 

828. Duty of officer. 

829. Admissio]»to bail. 



tion of the 
proeecutor 
and his wit- 
nesses upon 
the InfonnA" 

tiOQ. 



Sec. 811. (§ 104.) When an information is laid before Examina- 
a magistrate of the commission of a pablic offence, triable 
within the county, he must examine on oath the informant 
or prosecutor, and any witnesses he may produce, and 
take their depositions in writing, and cause them to be 
subscribed by the parties making them. 

Sec. 812. (§ 105.) The deposition must set forth the Depositions, 
facts stated by the prosecutor and his witnesses, tending ^^£, 
to establish the commission of the offence and the guilt 
of the defendant. 



Sec. 813. (§ 106.) If the magistrate is satisfied there- when 
from that the offence complained of has been committed, toue!"^ 
and that there is reasonable ground to believe that the 
defendant has committed it, he must issue a waiTant of 
arrest. 
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Tormof 
wvrnuit. 



Seo. 814. (§ 107.) A warrant of arrest is an order in 
writing, in the name of the people, signed by a magis- 
trate, commanding the arrest of the defendant, and may 
be sabstantially in the following form : 



County of 



The people of the state o/ California to any sheriffs c&MtahU^ 
marshal or policeman of said state ^ or of the county of .• 

Information on oath having been this day laid before 

me, by A. B., that the crime of (designating it) 

has been committed, and accusing C. D. thereof, you are 
therefore commanded forthwith to arrest the above 
named C. D. and bring him before me at (naming the 
place)jOr in case of my absence or inability to act, before 
the nearest or most accessible magistrate in this county. 



Dated at 



this 



day of , eighteen 



Nafieor Sbo. 815. (§ 108.) The warrant must specify the name 

of thod«. of the defendant, or, if it is unknown to the magistrate, 

fODQSQt ID 

thevrarrant, the defendant may be designated therein by any name, 
mentof the It must also State the time of issuing it, and the county, 

offence. 

city or town where it is issued, and be signed by the 
magistrate, with his name of office. 



Warrant to 
bo directed 
to and exe- 
cuted by 
peace officer. 



Who are 
peace offlcen 



To what 
peace officers 
warrants 
are to be 
directed. 



Sec 816. (§ 109.) The warrant must be directed to and 
executed by a peace officer. 

Seo. 817. (§110.) A peace officer isU sheriff of a county, 
or a constable, marshal or policeman of a township, city 

or town. 

ft 

Seo. 818. (§ 111 ) If a warrant is issued by a justice 
of the supreme court, district judge, county judge or judge 
of the municipal criminal court of San Francisco, it may 
be directed generally to any sheriff, constable, marshal or 
policeman in the state, and may be executed by any of 
those officers to whom it may be delivered. 



Sec 819. (§ 112.) If it is issued by any other magis- 
trate, it may be directed generally to any sheriff, constable, 



Same; and 
when and 
howexeca- 

other coontj marshal or policeman, in the county in which it is issued, 
and may be executed in that county; or, if the defendant 
is in another county, it may be executed therein, upon 
the written direction of a magistrate of that county, 
indorsed upon the warrant signed by him, with his name 
of office, and dated at the county, city or town where it 
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18 made, to the followiDg effect: ^^This warrant may be 
executed in the county of " (naming the county). 

8«o 820. (§ 113.) The indorsement mentioned in the indomment 
last section cannot, however, be made, unless the warrant rant, for 
of arrest be accompanied with a certificate of the clerk of another 

^1 t * 1 .1*11 county, how 

the county where such warrant was issued, under the seal and upon 
of the county court thereof, as to the official character of to be made. 
the magistrate, or unless upon the oath of a credible wit- 
ness, in writing, indorsed on or annexed to the warrant, 
proving the handwriting of the magistrate by whom it 
was issued. Upon such proof, the magistrate indorsing 
the warrant is exempted from liability to a civil or crimi- 
nal action, though it afterwards appear that the warrant 
was illegally or improperly issued. 

Seo. 821. (§ 114.) If the offence charged is a feloqir, Defendant* 
the officer making the arrest must take the defendant before the 
before the magistrate who issued the warrant, or some Ssalngthe 
other magistrate of the same county, as provided in sec- ^"'*'^'" '* 
tion eight hundred and twenty-four. 

Sbo. 822. (§115.) If the offence charged is a misde- Defendant 

1 . •! i 1 . . J . . arrested for 

meanor, and the deiendant is arrested in another county, miAdemean- 
tbe officer must, upon being required by the defendant, county, to be 
take him before a magistrate in that county, who must bail. 
admit the defendant to bail, and take bail from him 
accordingly. 

Seo. 828. (§116.) On taking the bail, the magistrate proceedings 
must certify that fact on the warrant, and deliver the bauironfuie 
warrant and undertaking of bail to the officer having euchciMee.'^ 
charge of the defendant. The officer must then discharge 
the defendant from arrest, and must, without delay, deliver 
the warrant and undertaking to the clerk of the court at 
which the defendant is required to appear. 

Sec. 824. (§§117, 118.) If, on the admission of the when bail !• 
the defendant to bail, the bail is not forthwith given, the '*^**^*"' 
officer must take the defendant before the magistrate who when mag- 
issued the warrant, or, in case of his absence or inability inned war^ 
to act, before the nearest or most accessible magistrate in Jjy****^"^ 
the same county, and must at the same time deliver to 
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NodeUj 
In taking 
defendant* 
before mag- 
latrate. 

Proceeding! 
where de- 
fendant is 
taken before 
another 
magistrate. 



Proceedings 
lor offences 
triable in an* 
other oonoty 



the magistrate the warrant, with his return thereon 
indorsed and sahscrihed by him. 

S£C. 825. (§ 119.) The defendant must in all eases be 
taken before the magistrate without unnecessary delay. 

Sec. 826. (§ 120.) If the defendant is brought before 
a magistrate other than the one who issued the warrant, 
the depositions on which the warrant was granted must 
be sent to that magistrate, or, if they cannot be procured, 
the prosecutor and his witnesses must be summoned to 
give their testimony anew. 

Seo. 827. (§ 121.) When an information is laid before 
a magistrate of the commission of a public offence, triable 
in another county of the state, but showing that the de- 
fej^dant is in the county where the information is laid, the 
same proceedings must be had as prescribed in this chap- 
ter, except that the warrant must require the defendant 
to be taken before the nearest or most accessible magis- 
trate of the county in which the offence is triable, and 
the depositions of the informant or prosecutor, and of the 
witnesses who may have been produced, must be delivered 
by the magistrate to the officer to whom the warrant is 
delivered. 



Dnty of 
officer. 



Admission 
to bail. 



Sko. 828. (§ 122.) The officer who executes the war- 
rant must take the defendant before the nearest or most 
accessible magistrate of the county in which the offence 
is triable, and must deliver to him the depositions and the 
warrant, with his return indorsed thereon, and the mag- 
istrate must then proceed in the same manner as upon a 
warrant issued by himself. 

Sec. 829. (§ 123.) If the offence charged in the war- 
rant, issued pursuant to section- eight hundred and twenty- 
seven, is a misdemeanor, the officer must, upon being re- 
quired by the defendant, take him before a magistrate of 
the county in which the warrant was issued, who must 
admit the defendant to bail, and immediately transmit the 
warrant, depositions and undertaking, to the clerk of the 
court in which the defendant is required to appear. 
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CHAPTER V. 

ARREST, BY WHOM AND HOW MADE. 

Section 834. Arrost defined. By whom made. * 

835. How an arrest is made and what restraint allowed. 

836. Arrests by peace officers. 

837. Arrests by private persons. 
8? 8. Magistrates may order arrest. 

839. Persons making arrest may sammon assistance. 

840. When the arrest may be made. 

841. Arrest, how made. 

842. Warrant mast be shown, when. 

843. What force may be used. 

844. Doors and windows may be broken, when. ^ 

845. Same. 

846. Weapons may be taken from person arrested. 

847. Duty of a private person who has made an arrest 

848. Duty of officer arresting with warrant 

849. Person arrested without a warrant to be taken before a magis- 

trate. Information to be filed. 

• 

Seo. 834. Ad arrest is taking a person into custody, Arrest 
in a case and in the manner authorized by law. An By whom 
arrest may be made by a peace officer or by a private 
person. 

Seo. 835. An arrest is made by an actual restraint of Howanar. 
the person of the defendant, or by his submission to the Indwhat^* 
custody of an officer. The defendant must not bo sub- JJu^SS' 
jected to any more restraint than is necessary for his 
arrest and detention. 

Seo. 836. A peace officer may maRe an arrest in Arrests by 
obedience to a warrant delivered to him, or may without ^***®®® °*" 
a warrant arrest a person — 

1. For a public offence committed or attempted in his 
presence 

2. When a person arrested has committed a felony, 
although not in his prei^ence. 

8. When a felony has in fact been committed, and he 
has reasonable cause for believing the person arrested to 
have committed it. 

4. On a charge made, upon a reasonable cause, of the 
commission of a felony by the party arrested. 

5. At night, when there is reasonable cause to believe 
that he has committed a felony. 
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Aii'66t8 by 

prirato 

penoDfl. 



Sec. 837. A private person raay arrest another — 

1. For a public offence committed or attempted in his 
presence. 

2. When the person arrested bas committed a felony, 
although not in his presence. 

3. When a felony has been in fact committed and he 
has reasonable cause for believing the person arrested to 
have committed it. 



Magistrates 
may order 
arrest. 



Sec. 838. A magistrate may orally order a peace officer 
or private person to arrest any one committing or at- 
tempting to commit a pnblic oifence in the presence of 
such masristrate. 



Person mak- 
ing arresd 
may sum- 
mon assist- 
anca. 



Seo. 839. Any person making an arrest may orally 
summon as many persons as he deems necessary to aid 
him therein. 



When the 
arrest may 
be made. 



Arrest, bow 
made. 



,Seo. 840. If the offence charged is a felony, the arrest 

may be made on any day, and at any time of the day or 

night. If it is a misdemeanor, the arrest cannot be made 

at night, unless upon the direction of the magistrate, 

indorsed upon the warrant. 

« 
Seo. 841. The person making the arrest must inform 

the person to be arrested of the intention to arrest him, 

of the cause of the arrest and the authority to make it, 

except when the person to be arrested is actually engaged 

in the commission of or an attempt to commit an offence, 

or is pursued immediately after its commission or after 

an escape. 



Warrant 
most be 



Seo. 842. If the person making the arrest is acting 
shown'^hen Under the authority of a warrant, he must show the war- 
rant, if required. 



What force 
may bo used. 



Seo. 848. When the arrest is being made by an officer, 
under the authority of a warrant, after information of 
the intention to make the arrest, if the person to be 
arrested either flees or forcibly resists, the officer may use 
all necessary means to effect the arrest. 



Doors and 
windows 



Sec 844. To make an arrest, if the oflTence is a felon}^ 
keY,wh^ ft private person; if any public offence, a peace officer, 
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may break open the door or window in which the person 
to be arrested is, or in which they have reasonable 
grounds for believing him to be, after having demanded 
admittance and explained the purpose for which admit- 
tance is desired. 

Seo. 845. Any person who has lawfully entered a house flame. 
for the purpose of making an arrest, may break open the 
door or window thereof if detained therein, when neces- 
sary, for the purpose of liberating himself, and an officer 
may do the same, when necessary, for the purpose of lib- 
erating a person who, acting in his aid, lawfully entered 
for the purpose of making an arrest, and is detained 
therein. 

Seo. 846. Any person making an arrest may take weapoos 

from the person arrested all offensive weapons which he ^m^^ 

may have about his person, and must deliver them to the I^^^Sml, 
magistrate before whom he is taken. 

Seo. 847. A private person who has arrested another Duty or « 
for the commission of a public offence must, without un- lyJ^ihoSm 
necessary delay, take the person arrested before a magis- 2^^ 
trate, or deliver him to a peace officer. 

Seo. 848. An officer making an arrest, in obedience to Duty of oib. 
a warrant, must proceed with the person arrested as com- Sthmt^ 
manded by the warrant, or as provided by law. 

Seo. 849. When an arrest is made witliout a warrant Person ar. 

, rwtadwith- 

by a peace officer or private person, the person arrested oat a war- 
musty without unnecessary delay, be taken before the taken befara 

a nuudstrata 

nearest or most accessible magistrate in the county in 
which the arrest is made, and an information, stating the information 
charge against the person, must be laid before such mag- 
istrate. 

- Note. — The preeedlng chapter is founded upon •eetions 
124 to 148, inclufliye, of the criminal praeUoe act of thia 
state, and indades substantially chapters 5, 6 and 7 of title 
III, part II, of the penal oode^ as first published bjr this 
eommission. 

23 
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CHAPTER VI. 

RETAKING AFTER AN ESCAPE OR RESCUE. 

Sbctioh 854. May be at any time or in any place in the state. 

855. May break open door or window if admittance refused. 

i^^ttaiJor ^^°- ^^^' (§ ^^^0 ^^ ^ person arrested escape or is 
ta theStS rescued, the person from whose custody he escaped or was 

rescued, may immediately pursue and retake him at any 

time and in any place within the state. 

J'^'dOTfor ^^^- ^^^' (§ ^^^') To retake the person escaping or 
admlttonce ^escued, the pcrsou pursuing may break open an outer or 
r®*^*^ inner door or window of a dwelling-house, if, after notice 
of his intention, he is refused admittance. ' 



CHAPTER VII, 

EXAMINATION 07 THE CASE, AND DISCHARGE OF THE DE- 
FENDANT OR HOLDING HIM TO ANSWER. 

Sbction 858. Magistrate to inform tiie defendant of the oharge, and his 

right to counsel . 

859. Time to send and sending for counsel. 

860. Examination, when to proceed. 

861. When to be completed. Postponement 

862. On postponement, defendant to be committed or discharged 

on bail. 

863. Form of commitment. 

864. Depositions to be read on examination and subpoenas issued. 

865. Examination of witnesses to bo in presence of defendant, and 

his right to cross-examine. 

866. Examination of defendant's witnesses. 

867. Exclusion and separation of witnesses. 

868. Who may be present at the examination. 

869. Tesdmony, how taken and authenticated. 

870. Deposition, by whom and how kept 

871. Defendant, when and how discharged. 

872. When and how to be committed. 

873. Order for commitment 

874. Certificate of bail being taken. 

875. Order for bail on commitment 

876. Commitment, how made and to whom delivered. 

877. Form of commitment 

878. Undertaking of witnesses to appear, when and how taken. 
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Bectiok 879. Seoarity for the appearance of witnesses, when and how 
reqaired. 

880. Infants and married women may be reqaired to giro seourity. 

881. Witnesses to be committed on refusal to giro security for their 

appearance. 

882. Witness unable to give security may be conditionally exam- 

ined. Not applicable to prosecutor or accomplice. 

883. Magistrate to return depositions, etc., to the oourt. 

Seo. 858. (§ 146.) When the defendant is brought be- Mugistrate 

- ,, . . , . , . 1 toinfonntao 

fore the magistrate upon an arrest, either with or with- defendant of 
out warrant, on a charge of having committed a public andhiBrfeht 
offence, the magistrate must immediately inform him of 
the charge against him, and of his right to the aid of 
counsel in every stage of the proceedings. 

KoTE. — Justice Wallace, in «ae part0 Walsh, on habeas 
corpus, July term, 1870, held that the practice preralent, 
of allowing the defendant to waire a preliminary examina- 
tion of the charge, is not authorised by statute, and ought 
not to be encouraged. 

Seo. 859. (§ 147.) He must also allow the defendant a Timetosend 
reasonable time to send for counsel, and postpone the ^^c^^^if 
examination for that purpose, and must, upon the request 
of the defendant, require a peace officer to take a message 
to any counsel in the township or city the defendant may 
name. The officer must, without delay and without fee, 
perform that duty. 

Sso. 860. (§ 148.) If the defendant requires the aid of Bxamina. 
counsel, the magistrate must, immediately after the ap- uTpfoc!^ 
pearance of counsel, or if, after waiting a reasonable time 
therefor, none appears, proceed to examine the case. 

Seo. 861. (§149.) The examination must be completed when to be 

at one session, unless the magistrate, for good cause ^'^^^^ 

shown by affidavit, postpone it. The postponement can- postpone- 

not be for more than two days at each time, nor more ™*° 
than six days in all, unless by consent or on motion of the 
defendant. 

Seo. 862. (§ 150.) If a postponement is had, the mag- onpost- 

istrate must commit the defendant for examination, admit SSISt' 

him to bail or dischargp him from custody upon the de- ^tted^w' 

posit of money as provided in this code, as security for ^^51^ 
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JTormof 
commitment 



bis appearance at the time to which the examination is 
postponed. 

Seo. 863. (§151.) The commitment for examination is 
made by an indorsement, signed by the magistrate on the 
warrant of arrest, to the following effect : " The within 
named A. B. having been brought before me under this 
warrant, is committed for examination to the sheriff of 

." If the sheriff is not present, the defendant may 

be committed to the custody of a peace officer. 

Seo. 864. (§ 152.) At the examination, the magistrate 
examinauon must first read to the defendant the depositions of the wit- 

aod sabpoB- * 

nM issued, ncsscs examined on taking the information. He must 
also issue subpoenas, subscribed by him, for witnesses 
within the state, required either by the prosecution or the 
defence. • 



Depositioiis 
to be re 



Ezamina* 
tion of wit- 
nesses to be 
in presence 
of defendant, 
and his right 
to cross- 
examine. 



Seo. 865. (§ 153.) The witnesses must be examined in 
the presence of the defendant, and may be cross-examined 
in his behalf. 

NoTB.— Sections 154, 155, 156, 157 snd 158 are omitted ; 
they relate to making or vaiTing a statement by the de- 
fendant and proceedings therefor. Erery defendant now 
may or may not be a witness in his own behalf, as he 
chooses, which supersedes the propriety of these sections. 



2j^*>^- Seo. 866. (§ 159.) When the examination of witnesses 

defendant's on the part of the people is closed, any witnesses the de- 
fendant may produce must be sworn and examined. 



Ezolnsion 
and separa* 
tion of 
witneeses. 



Sec 867. (§ 160.) While a witness is under examina- 
tion the magistrate may exclude all witnesses who have 
not been examined. He may also cause the witnesses to 
be kept separate, and to be prevented from conversing 
with each other until they are all examined. 



Who may be 
present at 
the exam- 
ination. 



Sec. 868. (§ 161.) The magistrate must also, upon the 
request of the defendant, exclude from the examination 
every person except his clerk, the prosecutor and his 
counsel, the attorney-general, the district attorney of the 
county, the defendant and bis counsel, and the officer 
having the defendant in custody.^ 
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Skc. 869. (§ 162.) The testimony given by each wit- T«Btimony, 
DOSS must be reduced to writing, as a deposition, by the and authen- 
magistrate, or under his direction, and authenticated, in n. s. ' 
the following form : 

1. It must state the name of the witness, his place of 
residence, and his business or profession. 

2. It must contain the questions put to the witness and 
his answers thereto, each answer being distinctly read to 
him as it is taken down, and being corrected or added to 
until it conforms to what he declares is the truth. 

3. If a question put be objected to on either side and 
overruled, or the witness declines answering it, that fact, 
with the ground on which the question was overruled or 
the answer declined, must be stated. 

4. The deposition must be signed by the witness, or if 
ho refuses to sign it, his reason for refusing must be stated 
in writing as he gives it. 

5. It must be signed and certified by the magistrate. 

NoTK. — The oriminal praotioe act of 1851 contained a 
section (162) sabstanlially the same as the abore. It was 
repealed in 1855 (Stat 1855, p. 269) for the reason that it 
imposed too mach labor upon the examining magistrate— a 
reason that would be equally potential if applied, to any 
provision of the oriminal code. The commissioners hare 
restored the section for many reasons : 

1. The examination is had in the presence of the defend- 
ant, who could exorcise his right of cross-examination, and, 
therefore, if the witness afterward die or cannot be found in 
the state, his evidence is available to either party. 

2. The testimony taken by the state is open to the inspec- 
tion of the defendant or his attorney, and will aid materi- 
ally in the preparations for trial. 

8. The testimony taken by the defence enables the dis- 
trict attorney, who is seldom present at the preliminary ex- 
amination, to prepare the case for trial. 

4. The examination is usually had at once j the testimony 
is more reliable ; and, when once reduced to writing, pre- 
cludes tampering with the witnesses. 

5. Every justice of the peace in the state is an examining 
magistrate and may hold a person to answer for any offence. 
The actipn of a Justice of the peace is final upon the ques- 
tion of " sufficient cause,'' unless the testimony is reduced 
to writing, and can be presented to the judge on habeas 
corpus as evidence that there was not " sufficient cause " to 

believe the defendant guilty of the offence charged. _ 

Deposition 
and Btatd- 

Seo. 870. The magistrate or his clerk must keep the ^^lii ^^ 
depositions taken on the information or on the czamina- kTs^*^*" 
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tioD, until they are returned to the proper court; and 
must not permit them to be examined or copied by any 
person except a judge of a court having jurisdiction of 
the offence, or authorized to issue writs of habeas corpus, 
the attorney -general, district attorney or other prosecuting 
attorney, and the defendant and his counsel. 



Defendant, 
vhen and 
how dis- 
charged. 



Seo 871. (§ 163.) If, after hearing the proofs, it ap- 
pears either that no public offence has been committed, or 
that there is not sufficient cause to believe the defendant 
guilty of a public offence, the magistrate must order the 
defendant to be discharged, by an indorsement on the depo- 
sitions and statement, signed by him, to the following 
effect: ''There being no sufficient cause to believe the 
within named A. B. guilty of the offence within men- 
tioned, I order him to be discharged." 



When and 
how to bo 
committed. 



Sec. 872. (§ 164.) If, however, it appears from the ex- 
amination that a public offence has been committed, and 
there is sufficient cause to believe the defendant guilty 
thereof, the magistrate must indorse on the depositions 
an order, signed by him, to the following effect : " It ap- 
pearing to me that the offence in the within depositions 
mentioned (or any other offence, according to the fact, 
stating generally the nature thereof), has been commit- 
ted, and that there is sufficient cause to beliave the within 
named A. B. guilty tnereof, I order that he be held to 
answer to the same." 



Order for 
commitment 



Seo. 878. (§ 165.) If the offence is not bailable, the 
following words must be added to the indorsement : 
" and he is hereby committed to the sheriff of the county 
of 



)> 



Gertiflcate Seo. 874. (§ 166.) If the offence is bailable, and bail is 
^1^ being f^^^Q^ i^y ^Y^Q magistrate, the following words must be 

added to the indorsement : '^ and I have admitted him to 
bail on the undertaking hereto annexed." 



Order for . Seo. 875. (§ 167.) If the offence is bailable, and the 

mitment. ' defendant is admitted to bail, but bail has not been taken, 

the following words must be added to the order indorsed 

on the depositions : *' and that he is admitted to bail in 



OF CALIFOKNIA. 183 

the sum of dollars, and is committed to the sheriff 

of the county of——, until he gives such bail." 

Seo. 876. (§ 168.) If the madstrate order the defend- commit- 

J. ^ ^ .,, 1 . . A moot, haw 

ant to be committed, he must make out a commitment, made and to 
signed by him, with his name of office, and deliver it, uvered. ' 
with the defeudant, to the officer to whom he is commit- 
ted, or, if that officer is not present, to a peace officer, 
who must deliver the defendant into the proper custody, 
together with the commitment. 

Seo. 877. (§ 169.) The commitment must be to the Formofoom- 

« 11 . ^ mltment. 

following effect : 

County op (as the case may be). 

The people of the state of Calif omia to the sheriff of the county 
of ; 

An order having been this day made by me, that A. B. 
be held to answer upon a charge of (stating briefly the 
nature of the offence, and giving as near as may be the 
time when and the place where the same was committed), 
you are commanded to receive him into your custody and 
detain him until he is legally discharged. 

Dated this day of , eighteen . 

Sso. 878. (§170.) On holding the defendant to answer, uadertaking 
the magistrate may take from each of the material wit- to appear, 
nesses examined before him on the part of the people a how taken, 
written undertaking, to the effect that he will appear and 
testify at the court to which the depositions and state- 
ments are to be sent, or that he will forfeit the sum of 
five hundred dollars. 

Seo 879. (§ 171.) When the magistrate is satisfied, by security for 
proof on oath, that there is reason to believe that any anceoVwit. 
such Witness will not appearand testify unless security and how 
is required; he may order the witness to enter into a 
written undertaking, with such sureties and in such sum 
as he may deem proper, for his appearance as specified in 
the last section. 

Sec 880. (§172.) Infants and married women, who in&ntsand 

are material witness against the defendant, may be re- women maj 

quired to procure sureties for their appearance, as pro- to gire 
vided in the last section. 
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WltneBses to 
be oommit'* 
todoD refiis- 
altoglTe 
Necnrity for 
their Kp' 
peorance. 



Witness un- 
able to gire 
seciirityoiay 
becondltloQ- 
all7 exam- 
ined. 



Not applica- 
ble to prose- 
cutor or ac- 
oomplice. 



Magistrate 
to return 
depooitlons, 
etc , to the 
couil. 



Sso. 881. (§ 173.) If a witness, required to enter into 
an undertaking to appear and testify, either with or with- 
out sureties, refuses compliance with the order for that 
purpose, the magistrate must commit him to prison until 
he complies or is legally discharged. 

Sec. 882. (§§ 174, 176.) When, however, it satisfactorily 
appears, by examination on oath of tlje witness or any 
other person, that the witness is unable to procure sure- 
ties, he may be forthwith conditionally examined on be- 
half of the people ; such examination must be by question 
and answer, and conducted in the same manner as the 
examination before a committing magistrate is required by 
this code to be conducted, and the witness thereupon be 
discharged ; but this section does not apply to the prose- 
cutor or to an accomplice in the commission of the offence 
charged. 

Sec. 883. (§ 176.) When a magistrate has discharged 
a defendant or has held him to answer, he must return, 
without delay, to the clerk of the court at which the de- 
fendant is required to appear, the warrant, if any, the 
depositions, and all undertakings of bail or for the ap- 
pearance of witnesses taken by him. 



TITLE IV. 

OF PROCEBDINOS AFTER COMMITMENT AND BEFORE INDICT- 
MENT. 

Chapter I. Preliminary provisions. 

II. Formation of the grand Jury, 

III. Powers and duties of a grand jury, 

IV. Presentment and proceedings thereon. 



CHAPTER 1. 



preliminary provisions. 

SBcnoir 888. What prosecutions most be by indiotmeni. 

889. What by accusation or information. 

890. Indictments and accusations, in what court found. 
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Seo. 888. f§ 177.) All public offences triable in the whatproae- 

cations most 

district and county courts mast be prosecuted by indict- b© by indict- 
ment, except as provided in the next section. 

Statatos of 1863, p. 158. 

Seo. 889. (§178.) When the proceedings are had for whatbjao- 
the removal of district, county, municipal or township Lfonnj^ka. 
officers, they may be commenced by an accusation or in- 
formation, in writing, as provided in sections seven hun- 
dred and fifty-eight and seven hundred and seventy-two. 

StatntM of 1853, p. 40; 1851, p. 212. 

Note. — The reference is to sections in the chapter of this 
code relating to the removal of pablio officers otherwise 
than by impeachment, and " information ** refers to the 
information provided for in the last section of that chapter. 

Sec. 890. (§ 179.) All accusations against district, indictments 
county, municipal and township officers, and all indict- tions, in 
mentSj must be found in the county court. found. 

gtatates of 1863, p. 158. 



CHAPTEE II. 

FORMATION OF THE GRAND JURY. 

Sbction 893. Formation of grand juries provided for. 

894. Who may challenge the panel or an individnal juror. 

895. Cause of challenge to a panel. 

896. Cause of challenge to an individual grand juror. 

897. Manner of taking and trying chaUenges. 

898. Decision upon challenges. 

899. Effect of allowing a challenge to a panel. 

900. Effect of allowing challenge to an individual juror. 

901. Objections can only be taken by challenge. 
992. Appointment of a foreman. 

903. Oath of foreman. 

904. Oath of other grand jurors. 
' 905. Charge of the court. 

906. Retirement of the grand jury. Discharge of. 

907. Special grand jury. 

908. Order for speeial grand jury. 

909. Order, how executed. 

910. Special grand jury, how formed. 

24 
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Formation Sec. 893. (§ 180.) The formation of grand jariea is 
juiSflpro- provided for in chapter one, title three, of the code of 

Tided fiir« ... , 

Civil procedure. 

Who m»7 Sec. 894. (§ 181.) The people, or a person held to an- 
tt»epj^ or swer a charge for a public offence, may challenge the 
oai juror. panel *of a grand jury, or an individual juror. 

^^^ to ^^°- ^^^' (§ ^^2") ^ challenge to the panel may be 
a panel. intcrposed for one or more of the following causes only : 

1. That the requisite number of ballots was not drawn 
from the jury box of the county. 

2. That notice of the drawing of the grand jury was 
not given. 

3. That the drawing was not had in the presence of the 
officers designated by law. 

0j2je of ^ Sec* 896. (§ 183.) A challenge to an individual grand 
tS/aximd' j°^^^ ^^7 ^® intcrposcd for one or more of the following 
Juror. causes only : 

1. That he is a minor. 

2. That he is an alien. 

3. That he is iosane. 

4. That he is prosecutor upon a charge against the 
defendant. 

6. That he is a witness on the part of the prosecution, 
and has been served with process or bound by an under- 
taking as such. 

6. That he has formed or expressed an unqualified 
opinion or belief that the defendant is guilty or not guilty 
of the offence charged ; but a hypothetical opinion, 
founded on hearsay or information supposed to be true, 
unaccompanied with malice or ill will, shall not disqualify 
a juror or be a cause of challenge. 

7. That a state of mind exists on his part in reference 
to the case, or to either party, which satisfies the court 
that he cannot act impartially and without prejudice to 
the substantial rights of the party challenging. 

Note. — SubdlTision 7 is added to section ISZ of the crim- 
inal practice act of 1851, as amended. (Stat. 1870, p. 786.) 
It stands upon the same footing of reason and jastioe as, and 
oorers cases that may not fall within, sabdirision 6. 
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Sec. 897. (S 184.) The cballenffes mentioned in the Manner of 

^^ ^ ° - taking and 

last three sections maybe oral, and must be entered upon trying chai- 
the minutes, or taken down by the reporter, and tried by 
the court in the same manner as challenges in the ease of 
a trial jury, which are triable by the court. 



Sxo. 898. (§ 185.) The court must allow or disallow ^M<m 
Le challenge 
the minutes. 



the challenge, and the clerk must enter its decisions upon T^b. 



Sec. 899. (§ 186.) If a challenge to the panel is al- Effect of ai- 
lowed, the grand jury are prohibited from inquiring into chaifensBto 
the charge against the defendant, by whom the challenge ^^^ 
was interposed. If, notwithstanding, they do so, and find 
an indictment against him, the court must direct it to be 
Bet aside. 

Seo. 900. (§§ 187, 188.) If a challenge to an individual Effect of ai. 
grand juror is allowed, he cannot be present or take part 1^^^^' 
in the consideration of the charge against the defendant juror. 
who interposed the challenge, or the deliberations of the 
grand jury thereon. The grand jury must inform' the 
court of a violation of this section, and it is. punishable 
by the court as a contempt. 

Sec. 901. (§ 189.) A person held to answer to a charge objection« 

for a public offence can take advantage of any objection ukenby 

to the panel or to an individual grand juror in no Other '*^'®°«®* 
mode than by challenge. 

Seo. 902. (§ 190.) From the persons summoned to Appoint- 
serve as grand jurors and appearing, the court must ^^^.^ 
appoint a foreman. The court must also appoint a fore- 
man when the person already appointed is excused or 
discharged before the grand jury is dismissed. 

Sec. 903. (§ 191.) The following oath must be admin- oathof 

fixreman. 

istered to the foreman of the grand jury: ''You, as 
'foreman of the grand jury, shall diligently inquire into 
and true presentment make of all public offences against 
the people of this state, committed or triable within this 
county, of which you shall have or can obtain legal evi- 
dence. Tou shall present no person through malice, 
hatred or ill will, nor leave any unpresented through fear, 
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Oath of other 
grand Jftron 



Charge of 
the oonrt. 



Retirement 
of the grand 
Jury. 

Diflchai^ 
of. 



Special 
grand Jury. 



Order for 
apedal 
grand Jury. 



Order, how 
executed. 



favor or affiction, or for any reward or the promise or 
hope thereof; but in all your presentments you shall 
present the truth, the whole truth and nothing but the 
truth, according to the best of your skill and understand- 
ing, so help you God." 

Seo. 904. (§ 192.) The following oath must be imme- 
diately thereupon administered to the other grand jurors 
present : " The same oath which your foreman has now 
taken before you on his part, you, and each of yon, shall 
well and truly observe on your part, so help you God." 

Seo. 905. (§ 193.) The grand jury being impanelled 
and sworn, must be charged by the court. In doing so, 
the court must give them such information as it may 
deem proper, or as is required by law, as to their duties, 
and as to any charges for public offences returned to the 
court or likely to come -before the grand jury. 

Sec. 906. (§§ 194, 195.) The grand jury must then 
retire to a private room, and inquire into the offences 
cognizable by them. On the completion of the business 
before them, they must be discharged by the court ; but, 
whether the business is completed or not, they are dis- 
charged by the final adjournment of the court. 

Seo. 907. (§ 196) If an offence is committed during 
the sitting of the court, after the discharge of the grand 
jury, the court may, in its discretion, direct an order to 
be entered that the sheriff summon another grand jury. 

Sec 908. (§ 197.) The order must require the sheriff 
to summon sixteen persons, qualified to serve as grand 
jurors, to appear at a time specified, and a copy thereof, 
under the seal of the court, must, by the clerk, be deliv- 
ered to the sheriff. 

Seo. 909. (§ 198.) The sheriff must execute the order 
and return it, with a list of names of the persons sum- 
moned. 



spedai Sec 910. (§ 199.) At the time appointed the list must 

EoSr foraed. be Called over, and the names of those in attendance be 
written by the clerk on separate ballots and put into a 
box, from which a grand jury must be drawn. 
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CHAPTER III. 

POWERS AND DUTIES OF A ORANB JURY. 

Bbctiok 915. Powen of grand jury. 

916. Presentment defined. 

917. Indictment defined. 

918. Foreman may administer oaths. 

919. Evidenee receivable before the grand jury. 

920. Grand Jury not bound to hear eridenoe for the defendant, but 

may order explanatory evidence, etc. 

921. Degree of evidenoe to warrant an indictment. 

933. Grand jurors must declare their knowledge as to commission 

of publio offence. 
928. Must inquire into oasea of persons imprisoned, eto. 

924. Entitled to aoocM to publio prison, eto. 

925. When and from whom they may ask advice, and who may be 

present during their sessions. » 

92A. Secrets of grand jury to be kept, except, etc. 
927. Grand juror not to be questioned for his conduct, except, eto. 

Seg. 915. (§ 205.) The grand jury must inqaire into Powenof 
all public offoncea committed or triable within the county, «"^J"^* 
and present them to the court, either by presentment or 
by indictment. 

Seo. 916. (§ 207.) A presentment is an informal state- prMentmeat 
nient in writing, by the grand jurj% representing to the *•*"•**• 
court that a public offence has been committed, which is 
triable in the county, and that there is reasonable ground 
for believing that a particular individual named or de- 
scribed therein has committed it. 

Sec. 917. (§ 206.) An indictment is an accusation in indictment 
writing, presented by the grand j ury to a competent court, 
charging a person with a public offence. 

Seo. 918. (§ 208 ) The foreman may administer an Foreman 

1 . . 1 in t 1 • may admin- 

oatb to any witness appearing before the grand jury. iner oaths. 

Seo. 919. (§§209,210.) In the investigation of a charge, Bvidenoe 
for the purpose of either presentment or indictment, the before the 
grand jury can receive no other evidence than such as is ^f'^*'^"'^* 
given by witnesses produced and sworn before them, or 
furnished by legal documentary evidence, or the deposi- 
tion of a witness in the cases mentioned in the third sub- 
divison of section six hundred and eighty -six. The grand 
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jury can receive none bat le^al evidence, and the best evi- 
dence in degree, to the exclasion of hearsay or secondary 
evidence. 



Orandjary 
not bound to 
hear evi- 
dence for the 
defendant, 
but may or- 
der explana- 
tory eTi- 
dence, etc. 



Seo. 920. (§ 211.) The grand jury is not boand to hear 
evidence for the defendant; bnt it is their duty to weigh 
all the evidence submitted to them, and when they have 
reason to believe that other evidence within their reach 
will explain away the charge, they should order such evi- 
dence to be produced, and for that purpose may require 
the district attorney to issue process for the witnesses. 



SSSS?c?to S«c- ^21. (§ 212.) The grand jury ought to find an 

SStetoeS. ^odictment when all the evidence before them, takea 

together, if unexplained or uncontradicted, would, in their 



Grandjorors 
moat declare 
their knowl- 
edge as to 
commlfision 
of pnblio 
offence. 



MnBtinqnlre 
into cases 
of persons 
imprisoned, 
etc. 



Entitled to 
access to 
public priS' 
on, etc. 



When and 
from whom 
they may 
ask advice, 
and who may 
be present 
during their 
sessions. 



judgment, warrant a conviction by a trial jury. 

Seo. 922. (§ 213.) If a member of a grand jury knows, 
or has reason to believe, that a public offence, triable 
within the county, has been committed, he must declare 
the same to his fellow jurors, who must thereupon inves- 
tigate the same. 

Seo. 923. (§ 214.) The grand jury must inquire into 
the case of every person imprisoned in the jail of the 
county on a criminal charge and not indicted; into the 
condition and management of the public prisons within 
the county; and into the wilful and corrupt misconduct 
in office of public officers of every description within the 
cojunty. 

Seo. 924. (§ 215.) They are also entitled to free access, 
at all reasonable times, to the public prisons, and to the 
examination, without charge, of all public records within 
the county. 

Sec. 925. (§216.) The grand jury may, at all reason- 
able times, ask the advice of the court, or the judge 
thereof, or of the district attorney ; but unless such advice 
is asked, the judge of the court must not be present during 
the sessions of the grand jury. The district attorney of 
the county may at all times appeal before the grand jury 
for the purpose of giving information or advice relative 
to any matter cognizable by them, and may interrogate 
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witnesses before them whenever they or he thinks it 
neeessary ; but no other person is permitted to be present 
daring the sessions of the grand jury except the members 
and witnesses actually under examination, and no person 
mast be permitted to be present daring the expression of 
their opinions or giving their votes apon any matter 
before them. 

Statates of 1863, p. 158, { 6. 

Sec. 926. (§§217, 218.) Every member of the grand Becnuct 
jury must keep secret whatever he himself or any other jarytobe 
grand juror may have said, or in what manner he or any oept/ietc'. 
other grand juror may have voted on a matter before 
them; but may, however, be required by any court to 
disclose the testimony of a witness examined before the 
grand jury, for the parpose of ascertaining whether it is 
consistent with that given by the witness before the court, 
or to disclose the testimony given before them by any 
person, upon a charge against such person for perjury in 
giving in his testimony or upon trial therefor. 

Sec. 927. (§ 219.) A grand juror cannot be questioned Qnmdjiiror 
for anything he may say or any vote he may give in the qnes^oned 
grand jury relative to a matter legally pending before the diut^'a?'' 
jury, except for a perjury of which he may have been *^®^*' ^^' 
guilty, in making an accusation or giving testimony to 
his fellow jurors. 



CHAPTER IV, 

m 

PRESENTMENT AND PROCEEDINGS THEREON. 

Sbctioh 031. Presentment must be by twelve grand Jarors, etc. 

932. Must be presented to the court and filed. 

933. IT the facts stated in the presentment constitute a public 

offenoCy the court must direct a bench warrant. 

934. Bench warrant, by whom and how issued. 

935. Form of bench warrant. 

936. Bench warrant, how served. 

937. Proceedings of magistrate on defendant being brought before 

him. 

Sec. 931. (§ 220.) A presentment cannot be found Presentment 
without the concurrence of at least twelve grand jurors, tweivegrand 
When so found it must be signed by the foreman. ^^* * 
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Hurt be Seo. 932. (§ 221.) The presentment, when fbnnd, mnst 

SrSiirt be presented by the foreman, in presence of the grand 
jury, to the court, and must be filed with the clerk. 



•nd filed. 



If the &ets 
stated in the 
preeentment 
ooDStitute a 
pablic of* 
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rant, bj 
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fonnof 
bench war- 
rant. 



Bench war- 
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Proceedings 
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fendant be- 
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before him. 



Sec, 938. (§ 224.) If the facts stated in the present- 
ment constitute a public offence, triable in the county, 
the court must direct the clerk to issue a bench warrant 
for the arrest of the defendant. 

Sec. 934, (§ 225 ) The clerk, on the application of the 
judge or district attorney, may accordingly, at any time 
after the order, whether the court be sitting or not, issue 
a bench warrant, under his signature and the seal of the 
court, into one or more counties. 

Sec 985. (§ 226.) The bench warrant, upon present- 
ment, must be substantially in the following form: 



County of 



The people of the state of California to any sheriffy constable^ 
marshal or policeman in this state : 

A presentment having been made on the day of 

, eighteen , to the county court of the county 

of , charging C. D. with the crime of (desig- 
nating it generally), you are therefore commanded forth- 
with to arrest the aoove named C. D. and take him before 
E. F., a magintrate of this county; or, in case of bis 
absence or inability to act, before the nearest and most 
accessible magistrate in this county. 

Given under my hand, with the seal of said court 
aflSxed, this day of , A. D. eighteen . 



By order of the court. 
[seal. J 

Statutes of 1863, p. 169| J 8. 



G. H., clerk. 



Seo. 936. (§ 227.) The bench warrant may be served 
in any counly, and the officer serving it must proceed 
thereon as upon a warrant of arrest on an information, 
excej)t that when served in another county, it need not 
be indorsed by a magistrate of that county. 

Seo. 937. (§ 228.) The magistrate, when the defendant 
is brought before him, must proceed upon the charges 
contained in the presentment, in the same manner as upon 
a warrant of arrest on an information. 
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TITLE V. 

OF THE INDICTMENT. 

Chapter I. Finding and presentment of the indictment. 

II. Rides of pleading and form of the indictment 



I 
t 



CHAPTER I. • 

FINDING AND PRESENTMENT OF THE INDICTMENT. 

Sbotioh 940. Indiotment must be foimd by twelve jurors, indorsed, etc. 

941. If not found, depositions, etc., must be returned to court, etc. 

942. Effect of dismissal. 

943. Names of witnesses inserted at foot of indiotment. 

944. Indictment, how presented and filed. 

945. Proceedings when defendant is not in custody. 

Sec. 940. (§ 229.) An indictment cannot be found indictment 
without the concurrence of at least twelve grand jurors. S^d bT 
When so found it must be indorsed, " A true bill/' and the ronTiiiSin- 
indorsement must be signed by the foreman of the grand 
jury. 

Sec. 941. (§ 230.) If twelve grand jurors do not con- ifnottmnd, 

cur in finding an indictment against a defendant who has JS!^mvS* 

been held to answer, the depositions and statement, if any, to court, 

transmitted to them, must be returned to the court, with ^^ 
an indorsement thereon signed by the foreman, to the 
effect that the charge is dismissed. 

Sec. 942. (§ 231.) The dismissal of the charge does not sifect of 
prevent its resubmission to a grand jury as often as the ^°'*"^' 
court may direct. But without such direction it cannot 
be resubmitted. 

Sso. 943. (§232.) When an indictment is found, the Names of 
names of the ^^itnesses examined before the grand jury, huMntSdat 
or whose depositions may have been read before them, S^on?. 
must be inserted at the foot of the indictment, or indorsed 
thereon, before it is presented to the court. 

25 



194 PBNAL CODE 

Indictment, Seg. 944. (§ 233.) An indictment, when found by the 

how prosent* 

ed and filed, ^rand jury, must be presented by their foreman, in their 
presence, to the court, and must be filed with the clerk. 

Proceedings 8£0. 945. (§234.) When an indictment Is found against 
fendantis a defendant not in custody, the same proceedings mast 
nc^^ncQs- 1^^ ^^^ ^^ ^^^ prescribed in sections nine hundred and 

seventy-nine to nine hundred and eighty-four, inclusive, 
against a defendant who fails to appear for arraignment. 

Statutes of 1851, p. 212. 



CHAPTER II. 

RULES OF PLEADING AND FORM OF THE INDICTMENT. 

Skctiok 948. Form of and rules of pleading. 

949. First pleading by the people is indictment. 
' 950. Indictment, what to contain. 

951. Form of indictment. 

952. Indictment must bo direct and certain. 

953. When defendant is indicted by fictitious name, etc. 

954. The indictment must charge but one offence and in one form, 

except where it may be committed by different means. 

955. Statement as to time when offence was committed. 

956. Statement as to person injured or intended to be. 

957. Construction of words used in an indictment. 

958. Words used in a statute need not be strictly pursued. 

959. Indictment, when sufficient. 

960. Indictment not insufficient for defect of form not tending to 

prejudice defendant. 

961. Presumptions of law, etc., need not be stated: 

962. Judgments, etc., how pleaded. 

963. Private statutes, how pleaded. 

964. Pleading in indiotment for libeL 

^ 965. Pleading in indictment for forgery, where Instrument has 

been destroyed or withheld by defendant. 

966. Pleading in an indictment for peijury or subornation of 

peijury. 

967. Pleading in indictment for larceny or embetzlement. 

968. Pleading in an indictment for selling, exhibiting, etc., lewd 

and obscene books, etc. 

969. Indictment against several, one or more may be acquitted. 

970. Distinction between accessory before the fact and principal 

abrogated. Principals, how indicted, etc. 

971. Accessory may be indicted and tried, though principal has 

not been. 
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Sec. 948. (§ 235.) All the forms of pleading in criminal Form of and 
actions, and the rules by which the safficiency of plead- pinding. 
ings is to b*e determined, are those prescribed by this code. 

Sbo. 949. (§236.) The first pleading on the part of the Km plead- 
people is the indictment. people is 

indictment. 

Seo. 950. (§ 237.) The indictment must contain — indictment, 

^ what to 

1. The title of the action, specifying the name of the contain, 
coart to which the indictment is presented, and the names 

of the parties. • 

2. A statement of the acts constituting the offence, in 
orr^inary and concise language, and in such manner as to 
enable a person of common understanding to know what 
is intended. 

Sec. 951. (§ 288.) It may be substantially in the fol- J^rm of 

, , - indictment. 

lowing form : 

The people of the state of California against A, B., in the 

county court of the county of , at its term, 

A, D» eighteen ; 

A. B. is accused by the grand jury of the county of 

, by this indictment, of the crime of (giving its 

legal appellation, such as murder, arson, or tne like, or 
designating it as felony or misdemeanor), committed as 

follows : The said A. B., on the day of , . 

A. D. eighteen , at the county of , (here set 

forth the act or omission charged as an offence). 

Statates of 1863, p. 159, J 9. 

Seo. 952^ (§ 239.) It must be direct and certain, as it indictment 

J most be 

regards — direct and 

1. The party charged. '*"^- 

2. The offence charged. 

3. The particular circumstances of the offence chained, 
when they are necessary to constitute a complete offence. 

Seo. 953. (§ 240.) When a defendant is indicted by a whende- 
fictitious or erroneous name, and in any stage of the pro- SdilSSdby 
ceedings his true name is discovered, it must be inserted JjJSr* 
in the subsequent proceedings, referring to the fact of his 
being indicted by the name mentioned in the indictment. 
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Heo. 954. (§ 241.) The indictment mast charge bat 
one offence, and in one form only, except that when the 
offence may be committed by the ase of different means, 
the indictment may allege the means in the alternative. 

Seo. 955. (§ 242.) The precise time at which the offence 
was committed need not be stated in the indictment, bat 
it may be alleged to have been committed at any time 
before the finding thereof, except where the time is a 
material ingredient in the offence. 

Sec. 956. (§248.) When an offence involves the commis- 
sion of, or an attempt to commit, a private injury, and 
is described with sufficient certainty in other respects to 
identify the act, an erroneous allegation as to the person 
injured or intended to be injured is not material. 

• 

Seo. 957. (§ 244.) The words used in an indictment 
are construed in their usual acceptance in common lan- 
guage, except such words and phrases as are defined by 
law, which are construed according to their legal meaning. 

Sec 958. (§ 245.) Words used in a statute to define a 
public offence need not be strictly pursued in the indict- 
ment, but other words convoying the same meaning may 
be used. 

Seo. 959. (§ 246.) The indictment is sufficient if it can 
be understood therefrom — 

1. That it is entitled in a court having authority to re- 
ceive it, though the name of the court be not stated. 

2. That it was found by a grand jury of the county in 
which the court was held. 

8. That the defendant is named, or, if his name cannot 
be discovered, that he is described by a fictitious name, 
with a statement that his true name is to the jury un- 
known. 

4. That the offence was committed at some place within 
the jurisdiction of the court, except where the act, though 
done without the local jurisdiction of the county, is tria- 
ble therein. 

5. That the offence was committed at some time prior 
to the time of finding the indictment. 

6. That the act or omission charged as the offence is 
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clearly and distinctly set forth in ordinary and concise 
langaage, without repetition, and in .such a manner as to 
enable a person of common understanding to know what 
is intended. 

7. That the act or omission charged as the offence is 
stated with such a degree of certainty as to enable the 
court to pronounce judgment upon a conviction, accord- 
ing to the right of the case. 

Seo. 960. (§ 247.) No indictment is insufficient, nor indictment 

can the trial, judgment or other proceeding thereon be cient'Vorde. 

affected, by reason of any defect or imperfection in matter not Ending 

of form which does not tend to the prejudice of a substan- de£nduitr 
tial right of the defendant upon its merits. 

Sec. 961. (§ 248.) Neither presumptions of law, nor Presmnp- 
matters of which judicial notice is taken, need be stated ete^^nee^' 
in an indictment. notbeatated 

Seo. 962. (§ 249.) In pleading a judgment or other judgments, 
determination of, or proceeding before, a court or officer pleaded. 
of special jurisdiction, it is not necessary to state the facts 
constituting jurisdiction ; but the judgment or determina* 
tion may be stated as given or made, or the proceedings 
bad. The iacts constituting jurisdiction, however, must 
be established on the trial. 

8£0. 963. (§ 250.) In pleading a private statute, or a PriyateBtat. 
right derived therefrom, it is sufficient to refer to the JiSdi*!^ 
statute by its title and the day of its passage, and the 
court must thereupon take judicial notice thereof. 

Sec. 964. (§251.) An indictment for libel need not set Pleading in 
forth any extrinsic facts for the purpose of showing the foriibei.'^ 
application to the party libelled of the defamatory matter 
on which the indictment is founded, but it is sufficient to 
state generally that the same was published concerning 
him, and the fact that it was so published must be estab- 
lished on the trial. pleading in 

indictment 
for forgery, 

Seo. 965. (§ 252.) When an instrument which is the 7^mh' 
subject of an indictment for forgery has been destroyed or JSJ^°^*' 
withheld by the act or the procurement of the defendant, ^^S^^/ 
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PleuUng in 
Indictment 
for peijnry 
or snboniA- 
tlon of per- 
jury. 



Pleading In 
indictment 
for larceny 
or embexile- 
ment. 
N. 8. 



Ileading in 
indictment 
for selling, 
exhibltug, 
etc., lewd 
and obscene 
books, etc* 



and the fact of such destruction or withholding is alleged 
in the indictment and established on the trial, the misde- 
scription of the instrument is immaterial. 

Seo. 966. (§ 253.) In an indictment for perjury or sub- 
ornation of perjury, it is sufficient to set forth the 
substance of the controversy or matter in respect to irvhieh 
the offence was committed, and in what court and beforo 
whom the oath alleged to be false was taken, and that the 
court or the person before whom it was taken had au- 
thority to administer it, with proper allegations of the 
falsity of the matter on which the perjury is assigned; 
but the indictment need not set forth the pleadings, re- 
cord or proceedings with which the oath is connected, 
nor the commission or authority of the court or person 
before whom the perjury was committed. 

Seo. 967. In an indictment for the larceny or embez- 
zlement of money, bank notes, shares of stock or valuable 
securities, it is sufficient to allege the larceny or embez- 
zlement to be of money, bank notes, shares of stock or 
valuable securities, without specifying the coin, number, 
denomination or kind thereof. 

Note. — Founded upon Stats. 7 and 8 Qeo. IV, ohap. 29, 
2 48. Speaking of the rule, as it now exists. Justice 
Wallace, in People vs. Cox, October term, 1870, says : " An 
indictment for the crime of embezilement ought to state the 
description of the property embeuled, with the same 
particularity as is required in an indictment for larceny. 
For obvious reasons, it may be difficult to give such a 
description of property embezzled, particularly where the 
offence is committed by a person in the course of a con- 
tinuous employment^ as clerk, cashier or the like ; but I find 
nothing in the law authorizing us to make any distinction 
upon this point between the offences of larceny and embez- 
zlement It would, perhaps, promote the ends of justice if 
a statute should be passed to correct the law in this par- 
ticular." The same reasons apply to an indictment for 
larceny. 

Seo. 968. An indictment for exhibiting, publishing, 
passing, selling or offering to sell, or having in possession, 
with such intent, any lewd or obscene book, pamphlet, 
picture, print, card, paper or writing, need not set forth 
any portion of the language used or figures shown upon 
such book, pamphlet, picture, print, card, paper or writing. 
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but it is sufficient to state generally the fact of the lewd- 
ness or obscenity thereof. 

Statutes of 1850, p. 297, J 2. 

Sec. 969. (§ 254.) Upon an indictment against several indictment 
defendants, any one or more may be convicted or ac- end, one or 

, • more may be 

quitted. acquitted. 

Sec. 970. (§ 255.) The distinction between an accessory Diatinction 

between ac~ 

before the fact and a principal, and between principals in ceasoirbo. 
tbe first and second degree, in cases of felony, is abro- and pHnci- 
gated, and all persons concerned in the commission of a SSro^ted. 
felony, whether they directly commit the act constituting how iSict- 
tbe offence, or aid and abet in its commission, though not 
present, shall hereafter be indicted, tried and punished as 
principals. 

KoTB. — See note to sections 31 and 33 of tUis code. 

Sec. 971. (§ 256.) An accessory to the commission of a Accenory 
felony may be indicted, tried and punished, though the dicfedand 
principal felon may be neither indicted nor tried. principcST^ 

has not been 



TITLE VI. 

OF PLEADINGS AND PROCEEDINGS AFTER INDICTMENT AND 
BEFORE THE COMMENCEMENT OP THE TRIAL. 

Chapter I. Of the arraignment of the defendant, 
II. Setting aside the indictment. 

III. Demurrer, 

IV. Plea, 

V. Trantsmisdon of certain indictments from the 
county court to the district court or municipal 
criminal court of San Francisco. 
VI. Removal of the action before trial. 
YIl. TJie mode of trial. 
YIII. Formation of the trial -Jury and the calendar of 
issues for trial. 
IX. Postponement of the trial. 
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CHAPTBB I. 

OF THE ARRAIGNMENT OF THE DEFENDANT. 

Section 976. Defendant must be arraigned in the court where the indiet- 
ment was found or sent. 
977. Defendant, when to be present at arraignment. 
078. If in custody, to be brought before court. • 

979. If discharged on bail, bench warrant to issue. 

980. Bench warrant, by whom and how issued. 

981. Form of bench warrant. 

• 982. Directions in the bench warranty if the offence is bailable. 
Order for bail to be indorsed. 

983. Bench warrant, how serred. 

984. Proceeding on giving bail in another county. 

985. Ordering defendant into custody or increasing bail when 

indictment is for felony. 

986. Defendant, if present when order made, to be committed ; 

if not, bench warrant to issue. 

987. Defendant, on arraignment, to be informed of his right to 

counsel. When court to assign counsel. 

988. Arraignment, how made. 

989. Proceedings on arraignment, when defendant is not indicted 

by his true name. 

990. Time allowed, and how defendant may answer on arraignment. 

4 

Defendant Sic. 976. (§ 258.) When the indictment is filed, the 

must bear- \o / i 

raigned In defendant mast be arraigned thereon before the coart in 

tbo court in 

which in. which it is found, if triable therein : if not, before the 

dlctmont 

was found or court to which it is transmitted. 

sent. 

Defendant, Sec. 077. (§ 259.) If the Indictment is for a felony, 
present at the defendant must be personally present; bat if for a 

arraignment , , , j.* • , t. 

misdemeanor, he may appear upon the arraignment by 
counsel. 

ifincofl. Seo. 978. (§260.) When his personal appearance is 

t^nght^. necessary, if he is in custody, the court may direct and 
forecoort. ^j^^ oflSicer in whose custody he is must bring him before 
it to be arraigned. 



If discharg- 
ed on bail, 
bench war- 
rant to issue. 



Seo. 979. (§ 261 ) If the defendant has been discharged 
on bail, or has deposited money instead thereof, and do 
not appear to be arraigned when his personal attendance 
is necessary, the court, in addition to the forfeiture of the 
undertaking of bail or of the money deposited, may direct 
the clerk to issue a bench warrant for his arrest. 
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Seo. 980. (§ 262.) The clerk, on the application of the Bench war- 
district attorney, may, at any time after the order, whom and 

. how iJB8116d* 

Tvhether the coart is sitting or not, issue a bench warrant 
to one or more counties. 

Seo. 981. (§ 263.) The bench warrant npon the indict- lormof 

\^ y ^ bench w 

ment mast, if the offence is a felony, be substantially in rant. 
the following form : 



County of 



The people of the state of California to any sheriffs constable j 
marshal or policeman in this state : 

An indictment having been found on the day of 

, A. D. eighteen , in the county court of the 

county of , charging C. D. with the crime of 

(designating it generally), you are therefore commanded 
forthwith to arrest the above named C. D., and bring him 
before that court (or if the indictment has been sent to 
another court, then before that court, naming it), to 
answer said indictment; or if the court have adjourned 
for the term, that you deliver him into the custody of the 
sheriff of the county of . 

Given under my hand, with the seal of said court 
affixed, this day of , A. D. . 

By order of said court. 

[seal.] E. F., clerk. 

Statutes of 1863, p. 158. 

Seo. 982. (§§ 264, 265, 266.) The defendant, when ar- DinctionBUi 
rested under a warrant for an offence not bailable, must be warrant, if 
held in custody by the sheriff of the county in which the is bailable, 
indictment is found, unless admitted to bail after an exam- 
ination upon a writ of habeas corpus; but if the offence 
is bailable, there must be added to the body of the bench 
warrant a direction to the following effect : " or, if he 
requires it, that you take him before any magistrate in 
that county, or in the county in which you arrest him, 
that he may give bail to answer to the indictment f and 
the court, upon directing it to issue, must fix the amount Order ibr 
of bail, and an indorsement must be made thereon and indorsed, 
signed by the clerk, to the following effect : "The defend- 
ant is to be admitted to ball in the sum of dollars.'' 

Seo. 983. (§ 267.) The bench warrant maybe served Bench war- 
in any county, in the same manner as a warrant of aerred. 

26 
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arrest, except that when served in another county it need 
not be indorsed by the magistrate of that coanty. 

Proceeding. Seo. 984. (§ 268.) If the defendant is brought before a 
bail In an. mamstratc of another county for the purpose of giving 

otherconnty , .? . . , . 7 .. . • .. 

bail} the magistrate must proceed m respect thereto in the 
same manner as if the defendant had been brought before 
him upon a warrant of arrest, and the same proceedings 
must be had thereon. 

Ordering Sso. 985. (§269.) When the indictment is for a felonj, 

Into onstodj and the defendant, before the finding thereof, has given 
b«uwhon^ bail for his appearance to answer the charge, the court to 
to for felony, which the indictment* is presented may order the defend- 
ant to be committed to actual custody, unless he gives bail 
in an increased amount, to be specified in the order. 

Defendant, S£0. 986. (§ 270.) If the defendant is present when 
when order the Order is made, he must be forthwith committed. If 

made, to be , ' i . , . 

committed; hc IS not present, a bench warrant must be issued and 

if n)t, bench * ' 

warrant to proceeded upon in the manner provided in this chapter. 

i>efendant, Seo 987. (§271.) If the defendant appears for arraign- 
ment, tobe ment without counsel, he must be informed by the court 
hte right to that it is his right to have counsel before being arraigned, 
whencoart and must be asked if he desires the aid of counsel. If he 
^juA, ^ desires and is unable to employ counsel, the court must 
assign counsel to defend him. 

Arraign. Seo. 988. (§ 272.) Tho arraignment must be made by 

made! the court, or by the clerk or district attorney under its 

direction, and consists In reading tho indictment to the 
defendant and delivering to him a copy thereof and of tho 
indorsements thereon, including the list of witnesses, and 
asking him whether ho pleads guilty or not guilty to the 
indictment. 

ProoeedingB Seo. 989. (§ 273, 274, 275.) When the defendant is 

men^wSen arraigned he must be informed that if the name by which 

nou^tedT he is indicted is not his true name he must then declare 

name!*™** ^^8 truc name, or be proceeded against by the name in 

the indictment. If he gives no other name the court may 

proceed accordingly; but if he alleges that another name 

is his true name, the court must direct an entry thereof 
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in the minutes of the arraign ment, and the sabsequeDt 
proceediDgs on the indictment may be had against him 
by that name, referring also to the name by which he is 
indicted. 

Sec. 990. (§§ 276, 277.) If, on the arraignment, the Time aiiow- 
defendant requires it, he must be allowed a reasonable time, defendant 
not less than one day, to answer the indictment. He mignmoLt 
may, in answer to the arraignment, move to set aside, 
demur or plead to the indictment. 



CHAPTEE II. 

8ETTTNG ASIDE THE INDICTMENT. 

Sectioh 995. Indictment, when set aside on motion. 

996. Defendant waives objections, unless he makes the motion. 

997. Motion, when heard. If denied or granted, what proceedings 

are to be had. 

998. Effect of order for submission. 

999. Order no bar to another prosecution. 

Sec. 995. (§§ 278, 279.) Tiie indictment must be set indictment, 

, when set 

aside by the court in which the defendant is arraigned, aaide on 

motion . 

upon bis motion, in either of the following cases : 

1. Where it is not found, indorsed and presented as pre- 
scribed in this code. 

2. When the names of the witnesses examined before 
the grand jury, or whose depositions may have been read 
before them, are not inserted at the foot of the indictment 
or indorsed thereon. 

» 

8. When a person is permitted to be present during the 
session of the grand jury, and when the charge embraced 
in the indictment is under consideration, except as pro- 
vided in section nine hundred and twenty-five. 

4. When the defendant had not been held to answer 
before the finding of the indictment, on any ground which 
would have been good ground for challenge, either to the 
panel or to any individual grand juror. 

Sec. 996. (§ 280.) If the motion to set aside the indict- wai^Mob. 
ment is not made, the defendant is precluded from after- J!^ieMhe 
wards taking the objections mentioned in the last section. ^^.^^ 
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Motion, Sbo. 997. (§§ 281, 282, 283.) TUe motion must be heard 

when heard* 

at the time it is made, anless for cause the court post- 
If denied or poD6s ^thc hcariDg to auother time. If the motion is 
what pro. denied, the defendant must immediately answer the indict- 

oeedings are 

to be had, mout, either by demurring or pleading thereto. If the 
motion is granted, the court must order that the defend- 
ant, if in custody, be discharged therefrom ; or, if admit- 
ted to bail, that his ball be exonerated ; or, if he has depos- 
ited money instead of bail, that the same be refunded to 
him, unless it directs that the case be resubmitted to the 
same or another grand jury. 

dSffor^Je?"" S^^' ^^^- (§§ 284, 285.) If the court directs the case to 
rabmiaaion. be resubmitted, the defendant, if already in custody, must 
so remain, unless he is admitted to bail; or, if already 
admitted to bail, or money has been deposited instead 
thereof, the bail or money is answerable for the appear- 
ance of the defendant to answer a new indictment; and, 
unless a new indictment is found before the next grand 
jury of the county is discharged, the court must, on the 
discharge of such grand jury, make the order prescribed 
by the preceding section. 

Order no bar Sbo. 999. (§ 286.) An Order to set aside an indictment, 

to another . , 

praeecntion. as provided In this chapter, is no bar to a future prosecu- 
tion for the same offence. 



CHAPTER III. 

DSMUBBER. 



Section 1002. Pleading on part of the defendant. 

1003. Demurrer or plea, when pnt in. 

1004. Grounds of demurrer. 

1005. Demurrer, how put in, and iti form. 

1006. When heard. 

1007. Judgment on demurrer. 

1008. If aUowed, bar to another prosecution — when. 

1009. Jf resubmission not ordered, defendaAt discharged, etc. 

1010. Proceedings, if submission ordered. 

1011. Proceedings, if demurrer is disaUowed. 

1012. When objections, forming ground of demurrer, must or may 

be taken. 



OP CALIFORNIA. 205 



Sbo. 1002. (§ 287.) The only 
the defendant is either a demurrer 



pleading on the part of pif«dingon 

put Off the 
)T or a plea- defendaot. 



Sec. 1003. (§288.) Both the demurrer and plea must Demurrer or 
be put in, in open court, either at the time of the arraign- p^\Z 
ment or at such other time as may be allowed to the de- 
fendant for that purpose. 

Sec. 1004. (§ 289.). The defendant may demur to the oroandsof 
indictment when it appears upon the face thereof, either — 

1. That the grand jury by which it was found had no 
legal authority to inquire into the offence charged, by 
reason of its not being within the legal jurisdiction of the 
county. 

2. That it does not substantially conform to the require- 
ment of sections nine hundred and fifty, nine hundred and 
fifty-one and nine hundred and fifly-two. 

8. That more than one offence is charged in the indict- 
ment. 

4. That the facts stated do not constitute a public 
offence. 

5 That the indictment contains any matter which, if 
true, would constitute a legal justification or excuse of 
the offence charged, or other legal bar to the prosecution. 

Sko. 1005. (§ 290.) The demurrer must be in writing, Demnner, 
signed either by the defendant or his counsel, and filed. anditTfora. 
It must distinctly specify the grounds of objection to the 
indictment, or it must be disregarded. 

Sec. 1006. (§291) Upon the demurrer being filed, the wbenhewd. 
argument of the objections presented thereby must be 
heard, either immediately or at such time as the court 
may appoint. 



lemurrer 



Sko. 1007. (§ 292.) Upon considering the demurrer, judgment 
the court must give judgment, either allowing or disal- ^° **^"" 
lowing it, and an order to that effect must be entered 
upon the minutes. 

Sec. 1008. (§ 298.) If the demurrer is allowed, the if allowed, 

judgment is final upon the indictment demurred to, and er proeeca- 
is a bar to another prosecution for the same offence, " 
unless the court, being of the opinion that the objection 
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on which the demurrer is allowed may be avoided in a 
new indictment, directs the case to be resubmitted to the 
same or another grand jury. 

LorSSt"*" ^^^' ^^^- (§ 2^^) ^^ *^® ^^^^* ^^^8 °^^ direct the 
feSSSJ'diV ^*®® ^^ ^® resubmitted, the defendant, if in custody, must 
charged, etc bc discharged, or if admitted to bail, his bail is exoner- 
ated, or if he has deposited money instead of bail, the 
money must be refunded to him. 

Proceedings, Seo. 1010. (§ 295 ) If the court directs that the case 

if snbmls- i i vo y 

donorderod, be resubmitted, the same proceedings must be had thereon 
as are prescribed in sections nine hundred and ninety- 
seven and nine hundred and ninety-eight. 

Jfooeedingm Sbc. 1011. (§ 296.) If the demurrer is disallowed, the 

If demurrer ^'^ ^ ' 

iBdieaiiowed court must permit the defendant, at his election, to plead, 
which he must do forthwith, or at such time as the court 
may direct. If he does not plead, judgment may be pro- 
nounced against him. 

SiS^toSS!" ®*^' ^^^^- ^§ ^^"-^ ^^®° ^^^ objections mentioned in 
ingfl^nnd scctiou ten hundred and four appear upon the face of the 

ofdemurreri , , ir a mt 

mnstormay indictment, they can only be taken advantage of by de- 
murrer, except that the objection to the jurisdiction of 
the court over the subject of the indictment, or that the 
facts stated do not constitute a public offence, may bo 
taken at the trial, under the plea of not guilty and in 
arrest of judgment. 



CHAPTEJR IV. 

PLEA. 



BBonon 1016. The different kinds of pLeaa. 

1017. PLea, how put in and its form. 

1018. Plea of guilty, how put in and when it may be withdrawn. 

1 019. What plea of not guilty puts in issue. 

1020. What may be given in evidence under plea of not guilty. 
102>. What is not a former acquittal. 

1022. What is a former acquittal. 

1023. Conviction or acquittal on an indictment for a higher offence, 

effect of. 

1024. Defendant reftislng to answer, plea of not guUty to be entered. 
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Sec. 1016. (§298) There are three kinds of pleas to ThodUfewnt 

. ^ ^ kinds of 

an indictment. A plea of — pieaa. 

1. Guilty. 

2. Not guilty. 

3. A former judgment of conviction or acquittal of the 
offence charged, which may be pleaded either with or 
without the plea of not guilty. 

Seo. 1017. (§§ 299, 300.) Every plea must be oral, and piea, how 
entered upon the minutes of the court in substantially the luform. 
following form : 

1. If the defendant plead guilty, '*Tbe defendant pleads 
that he is guilty of the offence charged in this indict- 
ment." 

2. If he plead not guilty, ** The defendant pleads that 
he is not guilty of the offence charged in this indictment." 

3. If he plead a former conviction or acquittal, " The 
defendant pleads that he has already been convicted (or 
acquitted) of the offence charged in this indictment, by 

the judgment of the court of (naming it) rendered 

at (naming the place), on the day of ." 

Seo. 1018. (§§301,302.) A plea of guilty can only be pioaofgoii. 
put in by the defendant himself, in open court, unless in/and^iSiaD 
upon indictment against a corporation, when it may be withdrawn. 
be put in by counsel. The court may at any time before 
judgment, upon a plea of guilty, permit it to be with- 
drawn and a plea of not gui4ty substituted. 

Seo. 1019. (§ 303.) -The plea of not guilty puts in issue what piw 
every material allegation in the indictment. patajhilm/. 

Sec. 1020. (§ 304.) All matters of fact tending to whatmav 

establish a defence, other than that specified in the third eri^nce," 

subdivision of section ten hundred and sixteen, may be ^^^ISy. 
given in evidence under the plea of not guilty. 

Sec. 1021. (§305.) If the defendant was formerly ac- what is not 
quitted on the ground of variance between the indictment acqnittai 
and the proof, or the indictment was dismissed upon an 
objection to its form or substance, without a judgment of 
acquittal, or to hold the defendant for a higher offence, it 
is not an acquittal of the same offence. 
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What Is a 
fiirmer ac- 
quittal. 



Seo. 1022. (§ 306.) Whenever the defendant is acquit- 
ted on the merits, he is acquitted of the same oifence, not- 
withstanding any defect in form or substance in the 
indictment on which the trial was had. 



conriction Sec. 1023. (§ 807 ) When the defendant is convicted 

or acquittal ^ ' 

onan Indict. Or acqaittcd upon an indictment, the conviction or acquit- 
higher of. tal is a bar to another indictment for the offence charged 
oc ' in the former, or for an attempt to commit the same, or 

for an offence necessarily included therein, of which he 
might have been convicted under that indictment 

]>efendant Seo. 1024. (§ 308 ) If the defendant refuses to answer 

refbsing to \w / 

answer, plea the indictment by demurrer or plea, a plea of not ffuilty 

of not guilty ^ r ) r o ^ 

to be entered must bc entered. 



CHAPTER V. 



TraoBmis. 
lion of In- 
dlctments 
from the 
county to 
district 
conrta. 



TRANSMISSION OP CERTAIN INDICTMENTS FROM THE COUNTY 
COURT TO THE DISTRICT COURT OR MUNICIPAL CRIMINAL 
COURT OF SAN FRANCISCO. 

Section 1028. TransmiBsioii of indietments flrom the oounty to district 

coortfl. 

1029. Indictments against a county Judge to be transmitted to 

district ooart. 

1030. Indictments to be transmitted to the mnnioipal oriminal 

court of San Franoiioo. 

Sec. 1028. (§ 309.) When an indictment is found in the 
county court for treason, misprision of treason, murderer 
manslaughter, it must be transmitted by the clerk to the 
district court of the county for trial, except when the 
indictment is found against a person holding the office of 
district judge. 

BUtutes of 1863, p. 158, { 11. 



J^^~t« Sec. 1029 (§ 310.) All indictments found against a 
eonutyjudge countv judcre must also be transmitted to the district 

to be trans- "^ •' ° 

mittjdto court of the county for trial. 

district *' 

<»nrt. Statutes of 1803, p. 168, } 13. 

Sec 1080. All indictments found in the county court 
of the city and county of San Francisco must be trans- 
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milted by tbo clerk to the manieipal criminal court of indictments 

,,_ «r^-w-i. I ,tob« trans- 

the citj and count}' of San Francisco, except those against mittedtothe 
the jadge of the last mentioned court, and those triable criminal 

court of 

in the district court. san vran- 

Cisco* 
Statntes of 1870, p. 529, { 18. 



CHAPTER VI. 

REMOVAL OF THE ACTION BEFORE TRIAL. 

Sbctiov 1038. When action may be remoTod. 

1034. Application fur remoTal, bow made. 

1035. Application, wben granted. 

1036. Order of remoTal. 

1037. Proceedings on removal, if defendant is in custody. 

1038. Authority of eourt to which action is removed. When orig- 

inal papers must be transmitted. 

Sec. 1033. (§ 312) A criminal action, prosecuted by when action 
indictment, may be removed from the court in which it is ^y^,^' 
pending, on the application of defendant, on the ground 
that a fair and impartial trial cannot bo had in the county 
where the indictment is pending. 

Sec. 1034. (§313.) The application must be made in AppHeation 
open court, and in writing, verified by the afSdavit of the how'nado. ' 
defendant, a copy of which must be served on the district 
attorney at least one day before the application is made. 
Whenever the aflSdavit shows that the defendant cannot 
safely appear in person to make thre application, because 
the popular excitement against him is so great as to 
endanger his personal safety, and such statement is sus- 
tained by other testimony, the application may be made 
by counsel, and heard and determined in the absence of 
the defendant, though he is indicted for felony, and has 
not at the time of such application been arrested, or given 
bail, or been arraigned, or pleaded or demurred to the 
indictment. 

Statutes of 1857, p. 71. 

Sso. 1085. (§ 314.) If the court is satisfied that the ^pucauon, 
representation of the defendant is true, an order must be ed.^**^ ' 

27 
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made for the removal of the action to the proper coart 
of a county free from a like objection. 

8Utttte8 of 1863, p. 158, } 14. 

^^ Sec. 1036. (§ 315.) The order of removal mast be 

entered apon the minutes, and the clerk must immediately 
make out aud transmit to the court to which the action 
is removed a certified copy of the record, pleadings and 
proceedings in the action, including the undertakings for 
the appearance of the defendant and of the witnesses. 

■ 

Proceedings Seo. 1037. (§ 316.) If the defendant is in custody, the 

on remoTftl, \c / j i 

if defendant order must direct his removal, and he must be forthwith 

is in custody. 

removed by the sheriff of the county where he is impris- 
oned, to the custody of the sheriff of the county to which 
the action is removed. 



Authority 
of court to 
which action 
ia remored. 
When orig- 
inal papera 
must be 
transmitted. 



Seo. 1038. (§ 317.) The court to which the action is 
removed must proceed to trial and judgment therein as 
if the action had been commenced in such court. If it is 
necessary to have any of the original pleadings or other 
papers before such court, the court from which the action 
is removed must at any time, upon application of the 
district attorney or the defendant, order such papers or 
pleadings to be transmitted by the clerk, a certified copy 
thereof being retained. 



CHAPTEE VII. 



THE Mode of trial. 



SionoN 1041. Isaae of faot defined. 

1042. How tried. 

1043. When preaence of defendant is necessary on the trial. 

Issue of Act Seo. 1041. (§ 318.) An issue of fact arises— 
defined. ^ Upon a plea of not guilty 3 or, 

2. Upon a plea of a former conviction or acquittal of 
the same offence. 

Howtried. Seo. 1042. (§ 310.) Issues offact must be tried by jury. 

Seo. 1043. (§ 320.) If the indictment is for a felony, 
the defendant must be personally present at the trial; 
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but if for misdemeanor, the trial may be had in the absence when pro. 

ence ox de- 

of the defendant: if, however, his presence is necessary fendantiB 

„ , /».!./». \i neceaiary on 

for the purpose of identification, the court mav, upon the trial 
application of the district attorney, by an order or war- 
rant, require the personal attendance of the defendant at 

the trial- 
Statutes of 1863, p. 158. 



CHAPTER VIII. 

FORMATION OF THE TRIAL JURY AND THE CALENDAR OF 

ISSUES FOR TRIAL. 

Skctiok 1046. Formation of trial jury. 

1047. Clerk to prepare a calendar. 

1048. Order of disposing of issues on the calendar. 

1049. Defendant entitled to two days to prepare for trial. 

Seo. 1046. (§321.) Trial juries for criminal actions are rormatton 
formed in the manner provided for the formation of trial ^^^'^J^y- 
juries in civil actions, in chapter four, title eight, of the 
code of civil procedure. 

Sec. 1047. (§ 322.) The clerk must prepare a calendar cierk to 
of all criminal actions pending in the court, enumerating ^Jndar. 
them according to the date of the filing of the indictment, 
specifying opposite the title of each action whether it is 
for a felony or a misdemeanor, and whether the defendant 
is in custody or on hail. 

Seo. 1048. (§328.) The issues on the calendar must be order of dJs. 
disposed of in the following order, unless upon the appli- £^°/oifthe 
cation of either party, for good cause shown by affidavit, ^•°***'- 
and upon two days notice to the opposite party, with ser- 
vice of a copy of the affidavit in support of the applica- 
tion, the court shall direct an indictment to be tried out 
of its order : 

1. Indictments for felony, when the defendant is in cus- 
tody. 

2. Indictments for misdemeanor, when the defendant is 
in custody. 

3. Indictments for felony, when the defendant is on bail. 

4. Indictments for misdemeanor, when the defendant is 
on bail. 
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D«fendant 
entitled to 
two days to 
prepare for 
trial. 
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Seo. 1049. (§ 324.) After his ploa, the defeDdant is 
entitled to at least two days to prepare for trial. 



CHAPTEJR IX. 



POSTPONEMENT Of THE TRIAL. 
Section 1052. PoBtponement, when, and how ordered. 

pwtpone- Seo. 1062. (§826.) When an indictment is called for 

ment, when \o / 

and hojr trial, Or at any time previous thereto, the court may, upon 
sufficient cause shown by affidavit, direct the trial to be 
postponed to another day of the same or of the next term. 



TITLE VII. 

OF PROCEEDINGS AFTER THE /COMMENCEMENT OF THE TRIAL 

AND BEFORE JUDGMENT. 

Chapter I. Challenging the jury, 
IL The trial 

III. Conduct of the jury after cause is submiUed to 

them, 

IV. The verdict, 

V. Bills of exception, 
VI. New trials, 
VII. Arre$t of judgment. 



CHAPTER I. 



CHALLENGING THE JURY. 

Skotion 1055. Definition and diTisiong of challenges. 

1056. Defendants cannot sever in chaUenges. 

1057. Panel defined. 

1058. Challenge to the Jnry defined. 

1059. Upon what founded. 

1060. When and how taken. 

1061. If snfllolencj of the challenge be denied, adverse party may 

except. Exception, how taken and tried. 
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Sbctioh 10A2. If ezoeption overruled, court may allow denial, etc. 

1003. Denial of challenge, how made and trial thereof. Who may 
be examined on trial of challenge. 

1064. Challenge when juiy is sammoned but not drawn, for bias in 

summoning officer. 

1065. If challenge allowed, jury to be diBcharged ; if disallowed, 

to be impanelled. 

1066. Defendant to be informed of his right to challenge individual 

jurors. 

1067. Kinds of challenges to individual juror. 

1068. Challenge, when talcen. 

1069. Peremptory challenge, what, and how taken. 

1070. Number of peremptory challenges. 

1071. Definition and kinds of challenge, for cause. 

1072. General causes of challenge. 

1073. Particular causes of challenge. 

1074. Qround of challenge for actual bias. 

1075. Exemption not a ground of chaUenge. 

1076. Causes of challenge, how stated. 

1077. Exceptions to challenge, and denial thereof. 

1078. Challenge, how tried. 

1070. Triers, how appointed. Minority may decide. 

1080. Oath of triers. 

1081. Juror challenged may be examined as a witness. 
, 1082. Rules of evidence on trial of challenge. 

1083. Challenge for implied bias, how determined. 

1084. Instructions to triers on trial of challenge for actual bias. 
i 1085. Verdict of triers and its effect 

1086. Challenges, first by the defeuiiant and then by the people. 

1087. Ordor of challenges. 

1088. Peremptory challenges may be taken after challenges for 

cause on both sides are exhausted. 

Seo. 1055. (§ 326.) A challenge is an objection made Definition 
to the trial jurors, and is of two kinds : ^chauengos 

1. To the panel. 

2. To an individual jaror. 

Sec. 1056. (§ 327.) When several defendants are tried Defendants 
together they cannot sever their challenges, but must ^SaUenges 
join therein. 

Sec 1057. (§828.) The panel is a list of jurors re- panei de- 
turned by a sheriff, to serve at a particular court or for 
the trial of a pai*ticular action. 

Sec. 1058. (§ 329.) A challenire to the panel is an ob- Challenge to 

.11. 1 r 11 the panel 

jection made to all the jurors returned, and may be taken defined, 
by either party. 
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Upon what 
firanded. 



Sec. 1059. (§ 330.) A challenge to the panel can be 
founded only on a material departare from the forms pre- 
scribed in the code of civil procedure in respect to the 
drawing and return of the jury, or on the intentional 
omission of the sheriff to summon one or more of the ju- 
rors drawn. 



When and 
how taken. 



Ifsnfflcieney 
of the chal- 
lenge be 
demed, ad- 
vene party 
may except. 
Exception, 
how taken 
and tried. 



If exception 
orerraled, 
the court 
may allow 
deual, etc 



Denial of 
challenge, 
how made, 
and trial 
thereof. 

Who maybe 
examined on 
trial of chal- 
lenges. 



Challenge 
when Jury in 
summoned 
but not 
drawn, for 
bias in sum- 
moning 
officer. 



Seo. 1060. (§ 381.) A challenge to the panel must be 
taken before a juror is sworn, and must bo in writing or 
be noted by the phonographic reporter, and must plainly 
and distinctly state the facts constituting the ground of 
challenge. 

Seo. 1061. (§§ 332, 333.) If the sufficiency of the facts 
alleged as ground of the challenge is denied, the adverse 
party may except to the challenge. The exception need 
not be in writing, but must be entered on the minutes of 
the court, or of the phonographic reporter, and thereupon 
the court mu&t proceed to try the sufficiency of the chal- 
lenge, assuming the facts alleged therein to be true. 

Seo. 1062. (§ 334.) If, on the exception, the court finds 
the challenge sufficient, it may, if justice requires it, per- 
mit the party excepting to withdraw his exception, and 
to deny the facts alleged in the challenge. If the excep- 
tion is allowed, the court may, in like manner, permit an 
amendment of the challenge. 

Seo. 1063. (§§ 335, 336.) If the challenge is denied, the 
denial may be oral and must be entered on the minutes 
of the court, or of the phonographic reporter, and the 
court must proceed to try the question of fact ; and upon 
such trial, the officers, whether judicial or ministerial, 
whose irregularity is complained of, as well as any other 
persons, may be examined to prove or disprove the facts 
alleged as the ground of the challenge. 

Sec. 1064. (§337.) When the panel is formed from 
persons whose names are not drawn as jurors, a challenge 
may be taken to the panel on account of any bias of the 
officer who summoned them, which would be good ground 
of challenge to a juror. Such challenge must be made in 
the same form and determined in the same manner as if 
made to a juror. 
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Seo. 1065. (§ 338.) If, either upon an exception to the if chaUenge 

challenge or a denial of the facts, the challenge is allowed, tobe diB- 
the coart must discharge the jury, so far as the trial of 

the indictment in question is concerned. If it is disallowed, if dJaaiiow. 

* ed, tobe 

the court must direct the jury to be impanelled. impaneUod. 

Seo. 1066. (§339.) Before a juror is called, the defend- Dofendantto 
ant must be informed by the court, or under its direction, of hiBd^t 
that if he intends to challenge an individual juror he must i^<UYi^^ 
do so when the juror appears, and before he is sworn. Jnron. 



Seo. 1067. (§340.) A challenge to an individual juror Kinds of 

. . . challengoa 

ei tn e r — to individual 

1. Peremptory; or, Jutom. 

2. For cause. 



Seo. 1068. (§ 341.) It must be taken when the juror chaUenge. 
appears, and before he is sworn to try the cause; but the- 
court may for cause permit it to be taken after the juror 
is sworn, and before the jury is completed. 

Seo. 1069. (§ 342.) A peremptory challenge can be Peremptoiy 

taken by either party, and may be oral. It is an objec- SSilrSd 

tion to a juror for which no reason need be given, but ^°^*^®°* 
upon which the court must exclude him. 

Seo. 1070. (§ 343.) If the offence charged is punisha- Numberof 
ble with death, or with imprisonment in the state prison ^lenges. 
for life, the defendant is entitled to ten, and the state to 
five peremptory challenges. On a trial for any other 
offence, the defendant is entitled to five, and the state to 
three peremptory challenges. 

SUtatos of 1864, p. 394, { 1. 

Seo. 1071. (§ 3 14.) A challenge for cause may be taken Definition 
by either party. It is an objection to a particular juror, ^chaii°ngw 
and is either^ *^'^'"*- 

1. General — that the juror is disqualified from serving 
in any case ; or, 

2. Particular — that he is disqualified from serving in the 
action on trial. 



Sec 1072. (§ 345.) General causes of challenge are — General 
1. A conviction for felony. SSS^Ji. 
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2. A want of any of the qualificatioDS proscribed by 
the code of civil procedure, to render a person a compe- 
tent juror. 

3. UnBOundness of mind, or such defect in the faculties 
of the mind or organs of the body as renders him inca- 
pable of performing the duties of a juror. 



Particular 
caniesot 



Seo. 1073. (§ 346.) Particular causes of challenge are 
chaiienga. ^f ^wo kinds : 

1. For such a bias as, when the existence of the facts is 
ascertained, in judgment of law disqualifies the juror, and 
which is known in this code as implied bias. 

2. For the existence of a state of mind on the part of 
the juror in reference to the case, which, in the exercise 
of a sound discretion on the part of the trier, leads to the 
inference that he will not act with entire impartiality, 
and which is known in this code as actual bias; but a 
hypothetical opinion, founded on hearsay or information 
supposed to be true, unaccompanied with malice or ill 
will, doesnot disqualify a juror, and is not a cause of chal- 
lenge for either actual or implied bias. 

Statutes of 1868, p. 704, J 1. 

oroandof Seg. 1074. (§347) A challenge for implied bias may 

fmpuJdbiai}. bc taken for all or any of the following causes, and for no 
other : 

1. Consanguinity or aflBnity within the fourth degree, 
to the person alleged to be injured bj*^ the offence charged, 
or on whose complaint the prosecution was instituted, or 
to the defendant. 

2. Standing in the relation of guardian and ward, attor- 
ney and client, master and servant, or landlord and ten- 
ant, or being a member of the family of the defendant, or 
of the person alleged to oe injured by the offence charged, 
or on whose complaint the prosecution was instituted, or 
in his employment on wages. 

3. Being a party adverse to the defendant in a civil 
action, or having complained against or been accuped by 
him in a criminal prosecution. 

4. Having served on the grand jury which found the 
indictment, or on a coroner's jury which inquired into the 
death of a person whose death is the subject of the 
indictment. 



^ 
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5. Having served on a trial jary which haR tried another 
person for the offence charged in the indictment. 

6. Having been one of a jury formerly sworn to try 
the same indictment, and whose verdict was set aside, or 
which was discharged without a verdict, after the case 
was submitted to it. ^ 

7. Having served as a juror in a civil action brought 
against the defendant for the act charged as an offence. 

8. That he entertains an unqualified opinion or belief 
that the prisoner is guilty or not guilty of the offence 
charged. An unqualified opinion or belief is that fixed 
and positive opinion or belief which would not be changed 
by evidence in the case. 

9. If the offence charged be punishable with death, the 
entertaining of such conscientious opinions as would pre- 
clude his finding the defendant guilty; in which case he 
must neither be permitted nor compelled to serve as a 
juror. 

Sec. 1075. (§ 348.) An exemption from service on a Exemption 
jury is not a cause of challenge, but the privilege of the of chJienge. 
person exempted. 

Sec. 1076. (§349.) In a challenge for implied bias, one Caaeotof 
or more of the causes stated in section ten hundred and howsteted. 
seventy-four must be alleged. In a challenge for actual 
bias, the cause stated in the second subdivision of section 
ten hundred and seventy -three must be alleged. In either 
case the challenge may be oral, but must be entered on 
the minutes of the court or of the phonographic reporter. 



Seo. 1077. (§ 350.) The adverse party may except to ExcepttoM 
the challenge in the same manner as to a challenge to the and deniaf 
panel, and the same proceedings must be had thereon as 
are prescribed in section tea hundred and sixty-one, 
except that if tlie exception bo allowed the juror must be 
excluded. The adverse party may also orally deny the 
facts alleged as the ground of challenge. 

Seo. 1078. (§ 351.) If the facts are denied, the chal- Chaiiengo, 
lengo must be tried as follows : 

1. If it be for implied bias, by the court. 

2. If it be for actual bias, by triers. 

28 
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Trien, hov 
appointed. 



Mfl^orlty 
may decide. 



Oath of 
trien. 



Seo. 1079. (§ 352.) The triers are three impartial 
persons, not on the jury panel, appointed by the court. 
All challenges for actual bias must be tried by three triers 
thus appointed, a majority of whom may decide. 

Sec. 1080. (§353.) The triers must be sworn generally 
to inquire whether or not the several persons who may 
be challenged are biased against the challenging party, 
and to decide the same truly, according to the evidence. 



jaror chai- Seo. 1081. (§ 354.) Upou the trial of a challenge to an 
tMosaiSned Individual juror, the juror challenged may be examined 

as a wltQeeBa 

as a witness to prove or disprove the challenge, and must 
answer every question pertinent to the inquiry. 



Rules of eri- 
denceoD 
trial of chal- 
lenge. 



Ghallonxe 
for impued 
bias, how 
determined. 



Inetmctlona 
to trien, on 
trial of chal- 
lenge for 
actual biaa. 



Verdict of 
triere, and 
ittt effect. 



Challengee, 
flret by the 
defendant 
and then by 
the people. 



Seo. 1082. (§ 355.) Other witnesses may also be exam- 
ined on either side, and the rules of evidence applicablo 
to the trial of other issues govern the admission or exclu- 
sion of evidence on the trial of the challenge. 

Seo. 1083. (§ 356.) On the trial of a challenge for 
implied bias, the court must determine the law and the 
fact, and must either allow or disallow the challenge, and 
direct an entry accordingly upon the minutes. 

Seo. 1084. (§ 357.) On the trial of a challenge for 
actual bias, when the evidence is concluded the court must 
instruct the triers that it is their duty to find the chal- 
lenge true, if in their opinion the evidence warrants the 
conclusion that the juror has such a bias against the 
party challenging him as to render him not impartial, and 
that if from the evidence they believe him free from such 
bias, they must find the challenge not true; that a hypo- 
thetical opinion, unaccompanied with malice or ill will, 
founded on hearsay or information supposed to be true, 
is of itself no evidence of bias sufficient to' disqualify the 
juror. The court can give no other instruction. 

Seo. 1085. (§ 858.) The triers must thereupon find the 
challenge either true or not true, and their decision is 
final. If they find it true, the juror must be excluded. 

Sec 1086. (§359.) All challenges to an individual 
juror, except peremptory, must be taken, first by the de- 
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fendant, and then by the people, and ey.h party mast 
exhaust all his challenges before the other begins. 

Seo. 1087. (§ 860.) The challenges of either party for order of 
cause need not all be taken at once, but they must be ^°^^ 
taken separately, in the following order, including in each 
challenge all the causes of challenge belonging to the 
same class : 

1. To the panel. 

2. To an individual juror, for a general disqualification. 

3. To an individual juror, for an implied bias. 

4. To an individual juror, for an actual bias. 

Sec. 1088. (§ 361.) If all challenges on both sides are Peremptory 
disallowed, either party, first the people and then the de- maybe tak- 
fendant, may take a peremptory challenge, unless the chauonges 
parties' peremptory challenges are exhausted. ho^Mw^ 

areezhaoBt- 
ed. 



CHAPTER II. 

THE TRIAL. 



Section 1093. Order of trial. 

1094. When order of trial may be departed from. 

1096. Number of ooansel who may argue the oa8e to the jary. 

1096. Defendant presumed innocent until the contrary Ib prored. 

Reasonable doubt 

1097. When reasonable doubt as to degree, he can be oonricted 

only of lowest. 

1098. Separate trials. 

1099. Discharging one of sereral defendants before yerdioti that 

he may be a witness. 

1100. Same. 

1101. Effect of such discharge. 

1102. Rules of evidence in civil applicable to criminal cases, 

except, etc. 

1103. Evidence on trial for treason. 

1104. Evidence on trial for conspiracy. 

' 1105. When burden of proof shifts in trials for murder. 

1106. Evidence on atrial for bigamy. 

1107. Evidence upon a trial for forging bank bills, etc. Experts. 

1108. Evidence upon trial for abortion and seduction. 

1109. Evidence on a trial for selling, etc., lottery tickets. 

1110. Evidence of false pretences. 

1111. Conviction oannot be had on uncorroborated testimony of 

accomplice. 
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Sbcttok 1112. If t^e evidence show higher offence than the one charged, 

proceedings to be had thereon. 

1113. Court may discharge jury when it has not jurisdiction, ete. 

1114. Proceedings, if jury discharged for want of jurisdiction of 

offence committed out of the state. 

1115. Proceedings in such case, when offence committed in the state. 

1116. Same. 

1117. Proceedings, if jury discharged because the facts do not 

constitute an offence. 

1118. When evidence on either side is closed, court may advise 

jury to acquit. 

1119. View of premises, when ordered and how conducted. 

1120. Knowledge of juror to be declared in court, and he to be 

sworn as a witness. 

1121. Jurors may be permitted to separate during trial. If kept 

together, oath of offioer. 

1122. Jury at each adjournment must be admonished, etc. 

1 1 23. Proceedings when juror becomes unable to perform his duties. 

1124. Court to decide questions of law arising during trial. 

1125. On indictment for libel, jury to determine law and fact. 

1126. In all other cases court to decide questions of law. 

1127. Charging the jury. 

1 128. Jury may decide in court or retire in custody of ofEicera. 

Oath of officers. 

1129. When defendant on bail appears for trial he may be com-* 

mitted. 

1130. If district attorney fails to attend, court may appoint. 

Order of Seo. 1093. (§362.) The juFj haviDg been impanelled 

*^**'' and sworn, the trial must proceed in the following order : 

1. If the indictment is for felony, the clerk must read 
it and state the plea of the defendant to the jury. In all 
other cases this formality may be dispensed with. 

2. The district attorney or other counsel for the people 
must open the cause and offer the evidence in support 
of the indictment. 

8. The defendant or his counsel may then open the 
defence, and offer his evidence in support thereof. 

4. The parties may then respectively offer rebutting 
testimony only, unless the court, for good reason, in 
furtherance of justice, permit them to offer evidence upon 
their original case. 

5. When the evidence is concluded, unless the case is 
submitted to the jury on either side, or on both sides, 
without argument, the district attorney or other counsel 
for the people must open and the district attorney may 
conclude the argument. 

6. The judge must then charge the jury, if requested by 
either party ; he may state the testimony and declare the 
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law, but mast not charge the jury in rospeot to matters 
of fact; such charge must be reduced to writing before it 
is given, unless by the mutual consent of the parties it is 
given orally; or unless it is fully taken down by the 
reporter of the court at the time it is given. 

statutes of 1855, p. 275. 

Seo. 1094. (§363.) When the state of the pleadings wben order 
require it, or in any other case, for good reasons and in be departed 
the sound discretion of the court, the order prescribed in 
the last section may be departed from. 

Statute! of 1854, p. 81, J 4. 

Sec. 1095. (§ 364.) If the indictment is for an offence Nnmberor 
punishable with death, two counsel on each side may may argue 
argue the cause to the jury. If it is for any other offence, tbe jury, 
the court may, in its discretion, restrict the argument to 
one counsel on each side. 

Sec. 1096. (§ 365.) A defendant in a criminal action Defendant 

^"^ ^ premmed 

IS presumed to be innocent until the contrary is proved, ''^^^^ 
and in case of a reasonable doubt whether his scuilt is contrary u 

proved 

satisfactorily shown, he is entitled to an acquittal. Reasonable 



Sec 1097. (§366.) When it appears that the defendant ^^,f*- 
has committed a public offence, and there is reasonable doubt as to 

'^ ' degree, he 

cpround of doubt in which of two or more decrees he is canbecon- 

° . ° Tictedonly 

guilty, he can be convicted of the lowest of such degrees of lowest. 
only. 

Seo. 1098. (§ 367.) Wben two or more defendants are separate 
jointly indicted for a felony, any defendant requiring it 
must be tried separately. In other cases, the defendants 
jointly indicted may be tried separately or jointly, in the 
discretion of the court 

Sec. 1099. (§ 368.) When two or more persons are ^^^^f 

included in the same indictment, the court may, at any J^^l^^jJ' 

time before the defendants have gone into their defence, JJ^^a^'bea* 

on the application of the district attorney, direct any de- ^tnea^ 
fendant to be discharged from the indictment, that he may 
be a witness for the people. 

Sec 1100. (§ 869.) When two or more persons are same, 
included in the same indictment, and the court is of 
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opinion that in regard to a particular defendant there is 
not fiufScient evidence to put him on his defence, it must 
order him to be discharged from the indictment before 
the evidence is closed, that he may be a witness for his 
co-defendant. 



Effect of Sec. 1101. (§370.) The order mentioned in the last 

charge. two scctious Is au acquittal of the defendant discharged, 

and is a bar to another prosecution for the same offence. 

RniesofOTi. Sec 1102. The rulcs of cvidcncc in civil actions are 

dence In 

ciTiiM>pii- applicable also to criminal actions, except as otherwise 

orimlnal 
cMes, ex- 
cept, etc. 



Brldence on 
trial for 
treason. 



Erldence on 
trial for 
oonspiracy. 



provided in this code. 

N. Y. Cr. Pr. j 448. 

Seo. 1103. (§§ 371, 372.) Upon a trial for treason, the 
defendant cannot be convicted unless upon the testimony 
of two witnesses to the same overt act, or upon confession 
in open court; nor can evidence be admitted of an overt 
act not expressly charged in the indictment, nor can the 
defendant be convicted unless one or more overt acts be 
expressly alleged therein. 

Seo. 1104. (§ 373.) Upon a trial for conspiracy, in a 
case where an overt act is necessary to constitute the 
offence, the defendant cannot be convicted unless one or 
more overt acts are expressly' alleged in the indictment, 
nor unless one of the acts alleged is proved ; but other 
overt acts not alleged in the indictment may be given 
in evidence. 



When bur- 
den of proof 
shlftB In 
trialfl for 
mnrder. 



Seo. 1105. Upon a trial for murder, the commission 
of the homicide by the defendant being proved, the 
burden of proving circumstances of mitigation, or that 
justify or excuse it, devolves upon him, unless the proof 
on the part of the prosecution tends to show that the 
crime committed only amounts to manslaughter, or that 
the defendant was justifiable or excusable. 

statutes of 1850, p. 229, { 37. 



Kridence on Seo. 1106. Upon a trial for bigamy, it is not necessary 
ugMDj. to prove either of the marriages by the register, certifi- 
cate or other record evidence thereof, but the same may 
be proved by sach evidence as is admissible to prove a 
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marriage in other cases ; and when the second marriage 
took place out of this state, proof of that fact, accom- 
panied with proof of cohabitation thereafter in this state, 
is sufficient to sustain the charge. 

Statutes of 1861, p. 415, | 1. 

Seo. 1107.* Upon a trial for forging any bill or note Eyidence 
purporting to be the bill or note of an incorporated com- fj^^fo^ging 
pany or bank, or for passing or attempting to pass, or etc. ' 
having in possession with intent to pass, any such forged 
bill or note, it is not necessary to prove the incorpo- 
ration of such bank or company by the charter or act 
of incorporation, but it may be proved by general repu- 
tation ; and persons of skill are competent witnesses to Expert!. 
prove that such bill or note is forged or counterfeited. 

Statates of 1850, p. 229, { 79. 

Seo. 1108. Upon a trial for procuring or attempting to Evidenoe 
procure an abortion, or aiding or assisting therein, or for fo^^ia>ortioQ 
inveigling, enticing or taking away an unmarried female tion. 
of previous chaste character, under the age of twenty- 
five years, for the purpose of prostitution, or aiding or 
assisting therein, the defendant cannot be convicted upon 
the testimony of the woman upon or with whom the 
offence was committed, unless she is corroborated by 
other evidence, which in itself, and without the aid of 
her testimony, tends to connect the defendant with the 
commission of the offence, and the corroboration is not 
sufficient if it merely shows the commission of the offence 
or the circumstances thereof. 

Statates of 1850, p. 229, J 45; 1861, p. 588, J 1. 
Note.— Soe note to section 1111. 

Seo. 1109. Upon a trial for the violation of any of the ETidence on 
provisions of chapter nine, title nine, part one, of this seiitng, etc., 
code, it is not necessary to prove the existence of any eta. '^ 
lottery, in which any lottery. ticket purports to have been 
issued, or to prove tl^ actual signing of any such ticket 
or share, or pretended ticket or share, of any pretended 
lottery, nor that any lottery ticket, share or interest, 
was signed or issued by the authority of any manager, 
or of any person assuming to have authority as manager ; 
but in all cases proof of the sale, furnishing, bartering or 
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procuring of any ticket, share or interest therein, or of 
any instrument purporting to be a ticket, or part or 
share of any such ticket, is evidence that such share or 
interest was signed and issued according to the purport 
thereof. 

Statutes of 1861, p. 229, { 12. 



Srldonco 
of IUm 
pretences. 



Sec. 1110. (§ 376.) Upon a trial for having, with an 
intent to cheat or defraud another designedly, by any 
false pretence obtained the signature of any person to a 
written instrument, or having obtained from any person 
any money, personal property or valuable thing, the 
defendant cannot be convicted if the false pretence was 
expressed in language, unaccompanied by a false token 
or writing, unless the pretence or some note or mem- 
orandum thereof be in writing, subscribed bj' or in the 
handwriting of the defendant, or unless the pretence 
be proven by the testimony of two witnesses, or that of 
one witness and corroborating circumstances; but this 
section shall not apply to a prosecution for falsely repre- 
senting or personating another, and, in such assumed char- 
acter, marrying or receiving any money or property. 

statutes of 1862, p. 53, } 1. 



CoDTictfoii Sec. 1111. (§ 375.) A conviction cannot be had on the 
hadonun. testimony of an accomplice, unless he is corroborated by 
tovrfmonyof Other cvidcnce which in itself, and without the aid of the 
**°^^ *'*■ testimony of the accomplice, tends to connect the defend- 
ant with the commission of the offence; and the corrobo- 
ration is not sufficient if it merely shows the commission 
of the offence or the circumstances thereof. 



NoTB. — Founded upon section 376 of the eriminal prao- 

tice act of 1851, which read as foUows : 

" Section 376. A conviction cannot be had upon the testi- 
timony of an accomplice, unless he be corroborated by such 
other eridence as shaU tend to oonyiot the defendant with 
the commission of the offence ; and the corroboration shaU 
not be sufficient if it merely show the commissicn of the 
offence or the circumstancos thereof." 

In the People vs.* Ames, April term, 1870, says Justice 
Crockett, speaking for the oo^t: "As we construe this pro- 
Tision, the corroborating eridence must of itself and with- 
out the aid of the testimony of the accomplioe, tend, in 
some degree, to connect the defendant with the commission 
of the offence. • • • ^he purpose of the stat- 
ute was to prohibit a conriotion unless there was some evi- 
dence, entirely exclusive of that of the accomplioe, which of 
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itself and without the aid of th^ acoomplioe tended to raise 
at least a suspicion of the guilt of the adensed." The fol- 
lowing leading oases sustain the view taken hj Justice 
Crockett : Rex ts. Webb, 6 C. and P. 595 ; Rex vs. Wilkes, 
7 C. and P. 172; People rs. Davis, 21 Wend. 318 ; People 
TS. Costello, 1 Denio, 87 | People rs. Echert, 16 Oal« 110. 
The commissioners hare modified the language of the sec- 
tion so as it may fully accord with tho construction placed 
upon it by the authorities cited. 

Sbo. 1112. (§§ 379, 880.) If it appears by the testi- iftheeTi. 
moDj that the facts proved constitute an ofTencd of a higher of- 
higher nature than that charged in the indictment, the the^ne 
court may direct the jury to be discharged and all pro- prScS^Dgs 
ceedings on the indictment to be suspended, and may thereon. 
order the defendant to be committed or continued on, or 
admitted to bail to answer any indictment which may 
be found against him for the higher offence. If an 
indictment for the higher offence is found by a grand 
jury impanelled within a year next thereafter, he must 
be tried thereon, and a plea of former acquittal to such 
last found indictment is not sustained by the fact of the 
discharge of the jury on the first indictment. 

Sec. 1113. (§ 381.) The court may direct the jury to court mny 
be discharged where it appears that it has not jurisdiction jury when it 
of the offence, or that the facts charged in the indictment iiedictioar 

ecc 

do not constitute an ofTence punishable by law. 

8sc. 1114. (§ 382.) If the jury is discharged because Proceedings 
the court has not jurisdiction of the offence charged in cha^ad for 
the indictment, and it appears that it was committed out j!S^MHction 
ot the jurisdiction of this state, the defendant must be SoiSndtMi 
discharged. ^^.^^ 

\ Seo. 1115. (§§383, 384.) If the offence was committed Pn)ee«diiigs 

within the exclusive jurisdiction of another county of this ^i^mo^ci 
state, the court must direct the defendant to be committed ^^^^^Me. 
for such time as it deems reasonable, to await a warrant 
from the proper county for his arrest ; or if the offence is 
a misdemeanor only, it may admit him to bail in an under- 
taking, with sufScient securities, that he will, within such 
time as the court may appoint, render himself amenable 
to a warrant for his arrest from the proper county, and, 

29 
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Same. 



Proceedings 
if Jury dis- 
charged be- 
canse the 
fkcts do not 
ooDfltltnte an 
offence. 



When eri- 
dence on 
either side 
is closed, 
court may 
udri^e jury 
to acqnit. 

View of 
premises, 
when or- 
dered and 
how oon- 
dacted. 



if not sooner arrested thereon, will attend at the office of 
the sheriff of the county where the trial was had, at a 
certain time particularly specified in the undertaking, to 
surrender hi-mself upon the warrant, if issued, or that his 
bail will forfeit such sum as the court may fix, to be men- 
tioned in the undertaking; and the clerk must forthwith 
transmit a certified copy of the indictment, and of all the 
papers filed in the action, to the district attorney of the 
proper county, the expense of which transmission is 
chargeable to that county. 

Seo. 1116. (§§ 385, 386.) If the defendant id not ar- 
rested on a warrant from the proper county, as provided 
in section eleveo hundred and fifteen, he must be dis- 
charged from custody, or his bail in the action is exoner- 
ated, or money deposited instead of bail must be refunded, 
as the case may be, and the sureties in the undertaking, as 
mentioned in tbat section, must be discharged. If he is 
arrested, the same proceedings must be had thereon as 
upon the arrest of a defendant in another county on a 
warrant of arrest issued by a magistrate. 

Sec. 1117. (§§887, 388.) If the jury is discharged be- 
cause the facts as charged do not constitute an offence 
punishable by law, the court must order that the defend- 
ant, if in custody, be discharged; or if admitted to bail, 
that his bail be exonerated; or if he has deposited 
money instead of bail, that the money be refunded to him; 
unless in its opinion a new indictment can be framed upon 
which the defendant can be legally convicted, in which 
case it may direct that the case be submitted to the same 
or another grand jury ; and if the court directs that the 
case be submitted anew, the same proceedings must be had 
thereon as are prescribed in section nine hundred and 
ninety-eight. 

Sec. 1118. (§389.) If, at any time afler the evidence 
on either side is closed, the court deems it insufficient to 
warrant a conviction, it may advise the jury to acquit the 
defendant. But the jury are not bound by the advice. 

Sec 1119. (§ 390.) When, in the opinion of the court, 
it is proper that the jury should view the place in which 
the offence is charged to have been committed, or in 
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which any other material fact occurred, it may order the 
jury to be conducted in a body, in the custody of the 
sheriff, to the place, which must be shown to them by a 
person appointed by the court for that purpose ; and the 
sheriff must be sworn to suffer no person to speak or 
communicate with the jury, nor to do so himself, on any 
subject connected with the trial, and to return them into 
court without unnecessary delay, or at a specified time. 

Sec. 1120. (§392.) If a juror has any personal knowl- Knowledge 
edge respecting a fact in controversy in a cause, he must be ^acuu-ed 
declare the same in open court during the trial. If, dur- hito^*°^ 
ing the retirement of the jury, a juror declare a fact JJiSSir* 
which could be evidence in the cauee, as of his own 
knowledge, the jury must return into court. In either of 
these cases, the juror making the statement must be 
sworn as a witness and examined in the presence of the 
parties. 



Sec. 1121. (§ 393.) The jurors sworn to try an indict- Jarowmay 

ment ma3% at any time before the submission of the cau.se to separate^ 

to the jury, in the discretion of the court, be permitted "^°*^" 

to separate or be kept in charge of a proper officer. The ir kept to. 

officer must be sworn to keep the jurors together until S? oiScen* 
the next meeting of the court, to suffer no person to 
speak to them or communicate with them, nor to do so 
himself, on any subject connected with the trial, and to 
return them into court at the next meeting thereof. 

Sec. 1122. (§394.) The jury must also, at each ad- jaryateach 
journment of the court, whether permitted to separate SJl»t^^°' 
or kept in charge of officers, be admonished by the court JJ^""^®*** 
that it is their duty not to converse among themselves or 
with any one else on any subject connected with the 
trial, or to form or express any opinion thereon until the 
cause is finally submitted to them. 

Sec. 1128. (§ 895.) If, before the conclusion of the Proceedngt 
trial, a juror becomes sick, so as to be unable to perform becomw^un. 
his duty, the court may order him to be discharged. In form hta*'" 
that case a new juror may be sworn and the trial begin **""**' 
anew, or the jury may be discharged and a new jury then 
or afterwards impanelled. 
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Coart to de- 
cide qnes- 
tiona of law 
arising dur- 
ing trial. 

On indict- 
ment for 
libel, Joiy 
to deterndne 
law and fiw^t. 



Seo. 1124. (§^96.) The court maBt decide all questions 
of law which arise in the course of a trial. 

Sec. 1125. (§ 397.) On the trial of an indictment for 
libel, the jury have the right to determine the law and the 
fact. 



In all other 
cases court 
to decide 
qnestiotts 
of law. 



Charging 
the Jury. 



Sec. 1126. (§ 898.) On the trial of an indictment for 
an}' other offence than libel, questions of law are to be 
decided by the court — questions of fact by the jury; and, 
although the jury have the power to find a general ver- 
dict, which includes questions of law as well as of fact, 
they are bound, nevertheless, to receive as law what is 
laid down as such by the court. 

Seo. 1127. (§§ 399, 400, 401.) In charging the jury, the 
court must state to them all matters of law necessary for 
their information. Either party may present to the 
court any written charge and request that it bo given. If 
the court thinks it correct and pertinent, it must be 
given ; if not, it must be refused. Upon each charge 
presented and given or refused, the court must indorse 
and sign its decision. If part be given and part refused, 
the court must distinguish, showing by the indorsement 
what part of the charge was given and what part refused. 



Jury may 
decid< 



Seo. 1128. (§ 402.) After hearing the charge, the jury 
may either decide in court or may retire for deliberation. 



idein 
court or re- 
tire in cnsto- , 

d7 of officer. If they do not agree without retiring, an officer must be 
officer. sworn to keep them together in some private and convenient 

place, and not to permit any person to speak to or com- 
municate with them, nor to do so himself, unless by order 
of the court, or to ask them whether they have agreed 
upon a verdict, and to return them into court when they 
have so agreed, or when ordered by the court. 



When de- 
fendant on 
hail apnean 
for trial he 
may be com- 
mitted. 



Seo. 1129. (§408) When a defendant who has given 
bail appears for trial, the court may, in its discretion, at 
any time after his appearance for trial, order him to be 
committed to the custody of the proper officer of the 
county, to abide the judgment or further order of the 
court, and he must be committed and held in custody 
accordingly. 
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Seo. 1180. If the distriot attorney fails to attend at if district 

the trial, the court must appoint some attorney at law to CEuiitoat- 

perform the duties of the district attorney on such trial, may 'appoint 

statutes of 1851, p. 187, { 5. 



CHAPTER III. 



CONDUCT OP THE JURY AFTER THE CAUSE IS SUBMITTED 

TO THEM. 

Section 1135. Room and aooommodations for the jury after retirement, 

how provided. 

1136. Accommodations for jury when kept together. 

1137. What papers the jury may take with them. 

1138. If afler retirement, may retam into court for information. 

1139. If juror after retirement become sick, etc., jury to be dis- 

charged. 

1140. Not to be discharged for any other cause, unless there is no 

'reasonable probability that they can agree. 

1141. When jury discharged or prevented from giving a verdict, 

cause to be again tried. 

1142. Court may adjourn during absence of jury, but deemed open 

for all purposes connected with cause. 

1143. Final adjournment discharges jury. 

Sec. 1135. (§404.) A room must be provided by the Boom and 

supervisors of each county for the use of the jury, upon ^^"f^ the 

their retirement for deliberation, with suitable furniture, nu^ement, 

fuel, lights and stationery. If the supervisors neglect, Tided^~" 
the court may order the sheriff to do so, and the expenses 
incurred by him in carrying the order into effect, when 
certified by the court, are a county charge. 

Sec 1136. (§ 406.) While the jury are kept together, Accommodap 
either during the progr ss of the trial or after their whOT^ei"^ 
retirement for deliberation, they must be provided by the ***®***®'' 
sheriff, at the expense of the county, with! suitable and 
sufficient food and lodging. 

Seo. 1137. (§§406,407.) Upon retiring for deliberation, what papers 
the jury may take with them all papers (except deposi- take wfth^' 
tions) which have been received as evidence in the cause, °™' 
or copies of such public records or private documents 
given in evidence as ought not, in the opinion of the 
court, to be taken from the person having them in pos- 
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seBsioD. Thoy may also take with them the written 
instructions given and notes of the testimony or other 
proceedings on the trial, taken by themselves or any of 
them, bat none taken by any other person. 



If after re- 
tiroment. 
may return 
Into court 
for informa- 
tiou. 



Sec. 1138. (§ 408.) After the jury have retired for de- 
liberation, if there is &ny disagreement between them as 
to the testimony, or if they desire to be informed on any 
point of law arising in the cause, they must require the 
officer to conduct them into court. Upon being brought 
into court, the information required must be given in the 
presence of, or after notice to, the district attorney and 
the defendant or his counsel. 



ifjurorafter Sec. 1 189. (§ 409.) If, after the retirement of the jury, 

retirement , \a / ) J J ' 

become sick, one of them be taken so sick as to prevent the continu- 

etc , Jury ^ 

toiwdia- ance of his duty, or any other accident or cause occur to 

charged. y t ^ 

prevent their being kept for deliberation, the jury maj' 
be discharged. 



Not to be 
discharged 
for any other 
cauae, unless 
there is no 
reasonable 
probability 
that they 
can agree. 



Sko. 1140. (§ 410.) Except as provided in the last sec- 
tion, the jury cannot be discharged after the cause is sub- 
mitted to them until they have agreed upon their verdict 
and rendered it in open court, unless by consent of both 
parties, entered upon the minutes, or unless, at the expi- 
ration of such time as the court may deem proper, it sat- 
isfactorily appears that there is no reasonable probability 
that the jury can agree. 



When jury 
discharged 
or prevented 
from girlng 
a verdict, 
cause to be 
again tried. 



Sec. 1141. (§411.) In all cases where a jury are dis- 
charged or prevented from giving a verdict by reason of 
an accident or other cause, except where the defendant is 
discharged ftom the indictment during the progress of the 
trial or after the cause is submitted to them, the cause 
may be again tried at the same or another term. 

courtmay Sec. 1142. (§412.) While the jury are absent the court 

adjourn dnr> «. • it* i 

ing absence may adjoum from time to time, as to other business, but 
deemed'open it must nevertheless be open for every purpose connected 
]X)sescon^' with the cause submitted to the jury until a verdict is 
the cause, rendered or the jury discharged. 



Final ad- 
journment 
discharges 
Jurjs 



Sec. 1143. (§ 413) A final adjournment of the court 
discharges the jury. 
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CHAPTER IV. 

THE VERDICT. 

Sbction 1147. Return of jury. 

114S. A ppearanoe of defendant. i 

1149. Manner of taking verdict. 

1150. Verdict may be general or special. 

1151. General yerdiot. 

1152. Special verdict. 

1153. Special verdict, how rendered. 

1154. Form of special verdict 

1155. Judgment on special verdict. 

1156. When special verdict defective new trial to be ordered. 

1157. Jury to find degree of crime. 

1158. Jury may convict of lesser offence or of attempt. 

1159. Verdict as to some defendants, and another trial as to others. 

1160. In what oases court may direct a reconsideration of the 

verdict. 

1161. When judgment may be given on informal verdict. 

1162. Polling the jury. 
1168. Recording the verdict. 

1164. Defendant, when to be dicharged or detained after acquittal. 

1165. Proceedings upon general verdict of conviction, or a special 

verdict. 

Sec. 1147. (§ 414.) When the jury have agreed upon Return 
their verdict, they must be conducted into court by the °'^"^' 
oflScer having them in charge. Their names must then 
be called, and if all do not appear, the rest must be dis- 
charged without giving a verdict. In that case the action 
may be again tried at the same or another term. 

Sec. 1148. (§ 415.) If indicted for a felony, the defend- Appeamnce 
ant must, before the verdict is received, appear in person. 
If for a misdemeanor, the verdict may be rendered in his 
absence. 

Sec. 1149. (§416) When the jurj- appear they must Mannerof 
be asked by the court or clerk whether they have agreed diet. 
upon their verdict, and if the foreman answers in the 
affirmative, they must, on being required, declare the 
same. 

Sec. 1150. (§ 417.) The jury may render a ffenoral ver- verdict may 

j|. . . ' \ \ , , . i» r be general 

diet, or, wlien they are in doubt as to the legal effect ot or special, 
the facts proved, they may, except upon an indictment 
for libel, find a special verdict. 
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Oenaral 
verdict. 



Sec. 1151. (§ 418.) A general verdict apon a plea of 
not guilty is either "guilty" or "not guilty," which im- 
ports a conviction or acquittal of the offence charged in 
the indictment. Upon a plea of a former conviction or 
acquittal of the same offence, it is either " for the people" 
or " for the defendant." 



special 
verdict. 



Special Ter< 
diet, how 
rendered. 



Sko. 1152. (§ 419.) A special verdict is that by which 
the jury find the facts only, leaving the judgment to the 
court. It must present the conclusions of fact as estab- 
lished by the evidence, and not the evidence to prove 
them, and these conclusions of fact must be so presented 
as that nothing remains to the court but to draw concla- 
sions of law upon them. 

Sec. 1153. (§ 420.) The special verdict must be reduced 
to writing by the jury, or in their presence, entered upon 
the minutes of the court, read to the jury and agreed to 
by them, before they are discharged. 



fSuerdteT ^*^' ^^^^* (§ ^^^'^ '^^^ special verdict need not be in 
any particular form, but is sufficient if it present intelli- 
gibly the facts found by the jury. 



Judgment 
on special 
verdict. 



When am- 
ctal verdict 
defective, 
now trial to 
be ordered. 



Sec. 1155. (§422.) The court muHt give judgment upon 
the special verdict as follows : 

1. If the plea is not guilty, and the facts prove the 
defendant guilty of the offence charged in the indictment, 
or of any other offence of which ho could be convicted 
under that indictment, judgment must be given accord- 
ingly. But if otherwise, judgment of acquittal must be 
given. 

2. If the plea is a former conviction or acquittal of the 
same offence, the court must give judgment of acquittal 
or conviction, as the facts prove or fall to prove the for- 
mer conviction or acquittal. 

Sec. 1156. (§ 423.) If the jury do not in a special ver- 
dict pronounce affirmatively or negatively on the facts 
necessary to enable the court to give judgment, or if they 
find the evidence of facts merely and not the conclusions 
of fact from the evidence as established to their satisfac- 
tion, the court must order a new trial. 
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Sic. 1157. Whenever a crime is distinguished into de- Jury to find 
grees, the jury, if they convict the defendant, must find crime, 
the degree of the crime of which he is guilty. 

Statntes of 1856, p. 219, J 2 ; People fs. Campbell, Octo- 
ber term, 1870. 

Sec. 1158. (§424.) The jury may find the defendant Jnrymay 
guilty of any offence the commission of which is necessa- lesMr of- 

fencot or 

rily included in that with which he is charged in the of attempt, 
indictment, or of an attempt to commit the offence. 

Sec. 1159. (§ 425.) On an indictment against several, verdict m 
if the jury cannot agree upon a verdict as to all, they feadant^, ' 

. . . I . Ill i^d another 

may render a verdict as to those in regard to whom they tnaiuto 
do agree, en which a judgment must be entered accord- 
ingly, and the case as to the others may be tried by an- 
other jury. 

Sec. 1160. (§§426,427.) When there is a verdict of con- in what 
viction, in which it appears to the court that the jury have may direct a 
mistaken the law, the court may explain the reason for tionof the 

verdict 

that opinion and direct the jury to reconsider their ver- 
dict, and if, after the reconsideration, they return the 
same verdict, it must be entered; but when there is a 
verdict of acquittal, the court cannot require the jury to 
reconsider it. If the jury render a verdict which is neither 
general nor special, the court may direct them to reconsider 
it, and it cannot be recorded until it is rendered in some 
form from which it can be clearly understood that the 
intent of the jury is either to render a general verdict or 
to find the facts specially and to leave the judgment to 
the court. 

Sec. 1161. (§428.) If the jury persist in finding an whenjndg- 
informal verdict, from which, however, it can be clearly be^gfvenon 
understood that their intention is to find in favor of the ^^^S^ 
defendant upon the issue, it must be entered in the terms 
in which it is found, and the court must give judgment 
of acquittal. But no judgment of conviction can be given 
unless the jury expressly find against the defendant upon 
the issue, or judgment is given against him on a special 
verdict. 

30 



234 



PENAL CODE 



Polling the 
jury. 



Recording 
the verdict . 



Defendant, 
when to bo 
diflcharged 
o- detained 
after acquit < 
tal. 



Proceedings 
upon general 
yerdict of 
conviction, 
or a special 
verdict. 



Sec. 1162 (§ 429.) When a verdict is rendered, and 
before it is recorded, the jury ma}' be polled, at the request 
of either party, in which case they must be severally 
asked whether it is their verdict, and if any one answer 
in the negative, the jury must be sent out for further 
deliberation. 

Sec. 1163. (§ 430.) When the verdict given is such as 
the court may receive, the clerk must immediately record 
it in full upon the minutes, read it to the jury and inquire 
of them whether it is their verdict. If any juror disa- 
gree, the fact must be entered upon the minutes and the 
jury again sent out; but if no disagreement is expressed, 
the verdict is complete, and the jury must be discharged 
from the case. 

Seo. 1164. (§ 431.) If judgment of acquittal is given 
on a general verdict, and the defendant is not detained 
for any other legal cause, he must be discharged As soon 
as the judgment is given, except where the acquittal is 
because of a variance between the proof and the indict- 
ment, which may be obviated by a new indictment, the 
court msLy order his detention, to the end that a new 
indictment may be preferred, in the same manner and 
with like effect as provided in section eleven hundred and 
seventeen. 

Seo. 1165. (§ 432.) If a general verdict is rendered 
against the defendant, or a special verdict is given, he 
must be remanded, if in custodj', or if on bail he may be 
committed to the proper officer of the county to avirait 
the judgment of the court upon the verdict. When com- 
mitted his bail is exonerated, or if money is deposited 
instead of bail it must be refunded to the defendant. 

Statutes of 1851, p. 212. 



CHAPTER V. 



BILLS OF EXCEPTION. 

Sbctiox 1170. In what cases. 

1171. When to be settled and signed. 

1172. Exceptions not taken on the trial, but which may be taken 

by both parties. 
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Sectiok 1173. Exeeptions not taken on the trial, but which may be taken 

hj the defendant. 

1174. Exceptions mentioned in two preceding sections, how and 

when settled. 

1175. What bill of exceptions is to contain. 

1176. Written charges need not be excepted to. 

Sec. 1170. (§ 433.) On the trial of an indictment, ex- in what 

C8MB. 

oeptions may be taken by the defendant to a decision of 
the court upon a matter of law, in any of the following 
cases : 

1. In disallowing a challenge to the panel of the jury 
or to an individual juror for implied bias. 

2. In admitting or rejecting witnesses or testimony, or 
in charging the triers on the trial of a challenge to a 
jaror for actual bias. 

3. In admitting or rejecting witnesses or testimony, or 
in deciding any question of law not a matter of discretion, 
or in charging or instructing the jury upon the law on 
the trial of the issue. 

Sec. 1171. (§ 434.) A bill containing the exceptions when to be 
must be settled and signed by the judge and filed with ?gnod.^ 
the clerk within ten days after the trial of the cause, 
unless further time is granted by the judge or by a justice 
of the supreme court. 

Sec. 1172. Exceptions may be taken by cither party Exceptions 
to a decision of the court or judge upon a matter of law — the trial, 

1. In granting or refusing a motion in arrest of judg- maybe tak- 

. en by both 

ment. parties. 

2. In granting or refusing a motion for a new trial. 

3. In making, or refusing to make, an order after judg- 
ment, afPecting the substantial rights of the parties. 

Sec. 1173. Exceptions may be taken by the defendant Excepttons 
to a decision of the court upon a matter of law — thoStaiTbtlt 

1. In refusing to grant a motion for a change of the be^ukenYy 

place of trial. thedefend- 

2. In refusing to postpone the trial on motion of the 
defendant. 



N. B. 



Sec. 1174. A bill containing the exceptions mentioned sxcoptions 

in the last two sections must be settled by the judge and tw"prMed- 

filed with the clerk of the court within ten days after the jToVSld""** 

making of the order or ruling complained of. JJl*^'**''^^ 
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Sec. 1176. (§§ 486, 437.) A bill of exceptions mast con- 
tain so ranch of the evidence only as is necessary to pre- 
sent the questions of law upon which the exceptions were 
taken, and the judge must, upon the settlement of the 
bill, whether agreed to by the parties or not, strike out 
all other matters contained therein. 

Seo. 1176. (§ 488.) When written charges have been 
presented, given or refused, or when the charges have 
been taken down by the reporter, the questions presented 
in such charges need not be excepted to or embodied in 
a bill of exceptions, but the written charges or the report, 
with the indorsements showing the action of the court, 
form part of the record, and any error in the decision of 
the court thereon may be taken advantage of on appeal, 
in like manner as if presented in a bill of exceptions. 



CHAPTER VL 



New trie] 
defined. 



It! effect. 



In what 
caeee it may 
be granted.' 



NEW TRIALS. 

Sbctioii 1179. New trial defined. 

1180. Its effect. 

1181. In what cases it may be granted. 

1182. Application for, when made. 

Seo. 1179. (§ 439.) A new trial is a re-examination of 
the issue in the same court, before another jury, after a 
verdict has been given. 

Seo. 1180. (§ 439.) The granting of a new trial places 
the parties in the same position as if no trial had been 
had. All the testimony must be produced anew; and the 
former verdict cannot be used or referred to, either in 
evidence or in argument. 

Seo. 1181. (§ 440.) When a verdict has been rendered 
against the defendant, the court may, upon his applica- 
tion, grant a new trial, in the following cases only : 

1. When the trial has been had in his absence, if the 
indictment is for a felony. 

2. When the jury has received any evidence out of 
court other than that resulting from a view of the prem- 
ises. 
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8. When the jury has separated without leave of the 
coart, after retiring to deliberate upon their verdict, or 
been guilty of any misconduct by which a fair and due 
consideration of the case has been prevented. 

4. When the verdict has been decided by lot, or by any 
means other than a fair expression of opinion on the part 
of all the jurors. 

5. When the court has misdirected the jury in a mat- 
ter of law, or has erred in the decision of any question of 
law arising during the course of the trial. 

6. When the verdict is contrary to law or evidence. 

7. When new evidence is discovered material to the 
defendant, and which he could not, with reasonable dili- 
gence, have discovered and produced at the trial. When 
a motion for a new trial is made upon the ground of newly 
discovered evidence, the defendant must produce, at the 
hearing, in support Thereof, the affidavits of the witnesses 
by whom such evidence is expected to be given, and if 
time is required by the defendant to procure such affi- 
davits, the court may postpone the hearing of the motion 
for such length of time as^ under all the circumstances of 
the case, may seem reasonable. 

Statutes of 1863, p. 158, } 17. 

Sec. 1182. (§ 441.) The application for a new trial Application 
must be made before judgment. make. 



CHAPTER VII. 

ABEEST OF JUDGMENT. 

Sbctiok 1185. Motion in arrest of Judgment defined. Upon wbat defeotB 

founded, and wben made. 
1180. Court may arrest Judgment witliout motion. 

1187. Effect of arresting Judgment. 

1188. Defendant) when to be held or discharged. 

Seo. 1185. (§§442,444.) A motion in arrest of judgment Motionin 
Is an application on the part of the defendant that no judg- j^^dgment 
ment be rendered on a plea or verdict of guilty, or on a 
verdict against the defendant, on a plea of a former con- upon what 
viction or acquittal. It may be founded on any of the funded, 
defects in the indictment mentioned in section ten hun- ^^^""^ 
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dred and four, unless the objection to the indictment has 
been waived by a failure to demur, and must be made 
before or at the time the defendant is called for judgment. 

People TS. Shotwell, 27 Cal. 403. 

Seo. 1186. (§443.) The court may also, on its own 
view of any of these defects, arrest the judgment with- 
out motion. 



Effect of 
armting 
Judgment. 



Seo. 1187. (§ 445.) The effect of allowing a motion in 
arrest of judgment is to place the defendant in the same 
situation in which he was before the indictment was 
found. 



Defendant, 
when to be 
held or dii- 
charged. 



Sec. 1188. (§ 446.) If, from the evidence on the trial, 
there is reason to believe the defendant guilty, and a new 
indictment can be framed upon which he may be con- 
victed, the court may order him to be recommitted to the 
officer of the proper county, or admitted to bail anew, to 
answer the new indictment. If the evidence shows him 
guilty of another offence, he must be committed or held 
thereon, and in neither case shall the verdict be a bar to 
another prosecution or indictment. But if no evidence 
appears, sufficient to charge him with any offence, he 
must, if in custody, be discharged ; or if admitted to bail, 
his bail is exonerated ; or if money has been deposited 
instead of bail, it must be refunded to the defendant; and 
the arrest of judgment shall operate as an acquittal of the 
charge upon which the indictment was founded. 
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TITLE VITT. 

OP JUDGMENT AND EXBCUTION. 



1 

Chapter I. The judgment, 
II. Tlie execiUion. 



CHAPTER I. 

THE JUDGMENT. 



Section 1101. Appointing time for judgment. 

1192. Upon plea of gnilty, ooart must determine degree. 

1 193. Presence of defendant. 

1194. When defendant in custody, how brought before the court 
for judgment. 

1195. How brou/;ht before the court when on bail. 

1196. Bench warrant to issue. 

1197. Form of 'bench warrant. 

1198. Warrant, how served. 

1199. Arrest of defendant. 

1200. Arraignment of defendant for judgment 

1201. What cause may be shown against the judgment. 

1202. If no cause showui judgment to be pronounced. 

1203. Court may summarily inquire into circumstances in aggra- 
vation or mitigation of punishment. 

1204. Proof of former conviction or of facts, etc., in mitigation, 
etc., how made. 

1206. On conviction of two or more offences, judgment of impris- 
onment on one may commence, when, etc. 

1206. Duration of imprisonment on judgment to pay a fine. 

1207. Judgment to pay a fine constitutes a lien. 

1208. Entry of judgment and judgment roll. 

Sec. 1191. (§§ 447, 448.) After a plea or verdict of Appiintitg 

^ '^ '^ time for 

guilty, or after a verdict against the defendant, on a judgment. 
plea of a former conviction or acquittal, if the judgment . 
is not arrested or a new trial granted, the court must . 
appoint a time for pronouncing judgment, which must be 
at least two days after the verdict, if the court intend to 
remain in session so long^ or if not, as remote a time as 
j can reasonably be allowed. But in no case can the judg- 

ment be rendered in less than six hours after the verdict. 



■ 
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Preaenoe of 
defendant. 



When de- 
fendant In 
CQBtody.how 
brong^t be* 
fore the 
court for 
judgment. 



How brought 
before the 
court when 
on ball. 



Bench war« 
ranttolwueu 



Sec. 1192. Upon a plea of guilty of a crime distin- 
guished or divided into degrees, the court must, before 
passing sentence, determine the degree. 

Sec. 1193. (§ 449.) For the purpose of judgment, if 
the conviction is for felony, the defendant must be per- 
sonally present; \f for a misdemeanor, judgment may be 
pronounced in his absence. 

Sec. 1194. (§ 450.) When the defendant is in custody, 
the court may direct the officer in whose custody he is 
to bring him before it for judgment, and the officer must 
do so. 

Sec. 1195. (§ '451.) If the defendant has been dis- 
charged on bail, or has deposited money instead thereof, 
and does not appear for judgment when his personal 
appearance is nocesary, the court, in addition to the for- 
feiture of the undertaking of bail, or of the money depos- 
ited, may direct the clerk to issue a bench warrant for 
his arrest. 

Sec. 1196. (§ 452.) The clerk, on tbe application of 
the district attorney, may, at any time after the order, 
whether the court be sitting or not, issue a bench war- 
rant into one or more counties. 



Torm of 
bench war- 
rant. 



Sec. 1197. (§ 453.) The bench warrant roust be sub- 
stantially in the following form : 



County of . 

The people of the state of California to any iheriffj eonitahle^ 
marshal or policeman in this state : 

A. B. having been, on the day of , A. D. 

eighteen hundred and , duly convicted in the county 

court (or district court, or municipal court, as the case 

may be) of the county of , of tho crime of 

(designating it generally), you are therefore commanded 
forthwith to arrest the above named A. B. and bring 
him before that court for judgment; or if the court has 
adjourned for the term, that you deliver him into tbe 
custody of the sheriff of the county of . 

Given under my hand, with the seal of said court 

affixed, this day of , A D. eighteen hundred 

and . 



By order of the court. 
[seal.] 

SUtntM of 1863, p. 161, { 18. 



JBI. F., clerk. 
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Sbo. 1198. (§ 454.) The bench warrant may be served warrant, 
in any county in tbc same manner as a warrant oi arrest, 
except that when served in another county it need not 
be indorsed by a magistrate of that county. 

Sec. 1199. (§ 455.) Whether the bench warrant is Amitof 

,., .,.,. . J . ^i_ defendant. 

served m the county m which it was issued or in another 
county, the officer must arrest the defendant and bring 
him before the court, or commit him to the officer men- 
tioned in the warrant, according to the command thereof. 

Sko. 1200. (§ 456.) When the defendant appears for Arraign, 
judgment he must be informed by the court, or by the ibndantfiir' 
clerk, under its direction, of the nature of the indictment ^^^ ' 
and of his plea, and the verdict, if any thereon, and must 
be asked whether he has any legal cause to show why 
judgment should not be pronounced against him. 

StatQtes of 1851, p. 212. 

Sec. 1201. (§457.) He may show, for cause against the whateaoM 

judfirment — abown 

-, againitthe 

1. That he is insane; and if. in the opinion of the court, judgment. 
there is reasonable ground for believing him to be insane 

the question of insanity must be tried as provided in 
chapter six, title ten, part two, of this code. If, upon the 
trial of that question, the jury find that he is sane, judg- 
ment must be pronounced ; but if they find him insane, 
he must be committed to the state lunatic asylum until 
he becomes sane; and when notice is given of that fact, 
as provided in section thirteen hundred and seventy-two, 
he must be brought before the court for judgment. 

2. That he has good cause to offer, either in arrest of 
judgment or for a new trial; in which case, the court 
may, in its discretion, order the judgment to be deferred, 
and proceed to decide upon the motion in arrest of judg- 
ment or for a new trial. 

Sxo. 1202. (§458.) If no sufficient cause is alleged or ifnoea«e 
appears to the court, why judgment should not be pro- mentto be^ 
nounced, it must thereupon be rendered. 

8eo. 1203. After a plea or verdict of guilty, where a 
discretion is conferred upon the court as to the extent of 

81 



prononnced, 



I 
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panishment, when it is alleged by the district attorney, in 
writing, that the defendant had been previously convicted 
of felony or of an attempt to commit an o£Pence which, if 
perpetrated, would have been a felony, or upon the oral 
suggestion of either party that there are circumstances 
which may be properly taken into view either in aggra- 
vation or mitigation of the punishment, the court may, 
in its discretion, hear the same summarily, at a specified 
time and upon such notice to the adverse party as it may 
direct. 

KoTB. — The provifiions of this and the suoceedlng section 
are intended to legalate the practice in relation to the imb- 
jeot embraced therein, and saffioiently explain themselTeiL 
They also perform another office. The commissioners, in 
the first part of this code, have recommended that upon » 
second conviction of felony, etc., the court may, in its dia- 
credon, increase the punishment fh>m that affixed to the first 
offence. The provisions in question afford the means of 
ascertaining that fact. A violation of either section is pun- 
ished as a misdemeanor (sec. 100, subd. 8, of this code), 
and thereby all extra-JudieicU influences prevented. Theee 
sections are taken partly Arom the New York oode of crim- 
inal procedure, sections 544 and 545. 



Proof of ibr- 
mer convic- 
tion or of 
fRcta, etc., 
in mitiga- 
tion, etc., 
how made. 



Seo. 1204. The previous conviction may be proved by 
the production of the record thereof; other facts or cir- 
cumstances, by the testimony of witnesses examined in 
open court; except that when a witness is so sick or 
infirm as to be unable to attend, his deposition may be 
talcen by a magistrate of the county, out of court, upon 
such notice to the adverse party as the court may direct. 
No affidavit or testimony, or representation of any kind, 
verbal or written, can be offered to or received by the 
court or a judge thereof, in aggravation or mitigation of 
the punishment, except as provided in this and the pre- 
ceding section. 



On convic- 
tion of two 
or more of • 
fences. Judg- 
ment of im- 
prisonment 
maj com- 
mence, 
when, etc. 



Sko. 1205. (§459.) If the defendant has been convicted 
of two or more offences, before judgment ou either, the 
judgment may be that the imprisonment upon any one 
may commence at the expiration of the imprisonment 
upon any other of the offences. 



Sso. 1206. (§460.) A judgment that the defendant pay 
a fine may also direct that he be imprisoned until the 
^?fin«*^ ^"^ ^^ satisfied, specifying the extent of the imprison- 



puration of 
imprison- 
ment on 
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ment, Ttrhich cannot exceed one day for every two dollars 
of the fine. 

statutes of 1857, p. 164, { 1. 

Sso. 1207. (§461.) A judgment that the defendant pay jadsmentto 
a fine constitates a lien, in like manner as a judgment for SoutitatM 
money rendered in a civil action. *'*^' 

Seo. 1208. (§462.) When judgment upon a conviction jtntrjoi 
is rendered, the clerk must enter the same upon the i^!^. 
minutes, stating briefly the offence for which the con vie- ■*•**" • 
tion was had, and the fact of a prior conviction (if one), 
and must within five days annex together and file the 
following papers, which constitute a record of the action : 

1. A copy of the minutes of a challenge interposed by 
the defendant to the panel of the grand jury or to an 
individual grand juror, and the proceedings and decision 
thereon. 

2. The indictment and a copy of the minutes of the 
plea or demurrer. 

3. A copy of the minutes of a challenge interposed to 
the panel of the trial jury or to an individual juror, and 
the proceedings and decision thereon. 

4. A copy of the minutes of the trial. 

5. A copy of the minutes of the judgment. 

6. The bill of exceptions, if there be one. 

7. The written charges asked of the court, and refused, 
if there be any. 

8. A copy of all charges given and of the indorsements 
thereon. 



CHAPTER n. 

THB EXEOTTTION. 



Sicnox ISlft. Authority for the ezeoatlon of a judgment, other than of 

death. 
1214. If for fine alone, execution to issne as in civil oasea. 
1216. Judgment of fine and imprisonment, by whom and how 
executed. 

1216. Duty of sheriff on reeeiring copy of judgment of imprii- 

onment* 

1217. Warrant of execution upon Judgment of death. Time of 

execution. 
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Section 1218. Judge to transmit statement of oonriction and tutimony 

to goiremor. 

1219. Governor may require opinion of justices of supreme eoort, 

etc., thereon. 

1220. Judgment of death, when snspended. 

1221. If reason to suppose defendant insane. Jury to inquire into 

it ; how and by whom ordered. 

1222. Duty of district attorney upon inquisition. 

1223. Inquisition, how oertified and filed. 

1224. Proceedings upon finding of Jury. 

1225. Proceedings when female is supposed to be pregnant. 

1226. Proceedings upon the finding of the jury. 

1227. Proceedings when Judgment of death remaining in foree has 

not been executed. 

1228. Punishment of death, how inflicted. 

1229. Execution, where to take place and who to be present 

1230. Return upon death warrant. 

Sec. 1213. (§ 463.) When a jadgmeot, other than of 
death, has been pronounced, a certified copy of the entry 
thereof unon the minutes must be forthwith furnished to 
the officer whose duty it is to execute the judgment, and 
no other warrant or authority is necessary to justify or 
require its execution. 

statutes of 1851, p. 212. 

Sec. 1214. (§ 464 ) If the judgment is for a fine alone, 
execution may be issued thereon as on a judgment in a 
civil action. 

Stetutes of 1851, p. 212. 

Seo. 1215. (§465.) If the judgment is for imprison- 
ment, or a fine, and imprisonment until it be paid, the 
defendant must forthwith be committed to the custody 
of the proper officer, and by him detained until the judg- 
ment is complied with. 

Sec. 1216. If the judgment is for imprisonment in the 
state prison, the sheriff of the connty must, upon receipt 
of a certified copy thereof, take and deliver the defendant 
to the warden of the state prison. He must also deliver 
to the warden the certified copy of the judgment, and 
take from the warden a receipt for the defendant. 

Staintea of 1856, p. 22A, 2 ^^ 

Sko. 1217. (§ 466.) When judgment of death is ren- 
dered, a warrant, signed by the judge and attested by the 
clerk under the seal of the court, must be drawn and 
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delivered to the sheriff; it mast state the conviotion and Timeof exe- 
judgment, and appoint a day on which the judgment is to 
be executed, which must not be less than thirty nor more 
than sixty days from the time of judgment. 

NoTx. — ^The praclice of designBtiog, in a Jadgment of 
death, a day for carrying it into effect, is not in keeping 
with thii provision. The day should be designated in the 
warrant, but not in the jadgment. (People vs. Bonilla, 38 
Cal. 600.) 

■ 

S£0. 1218.# (§467.) The judge of the court at which Judge to 

a conviction requiring judgn^ent of death is had, must, siatemeDt 

immediately afler the conviotion, transmit to the gov- andtesu. 

ernor, by mail or otherwise, a statement of the conviction SSor. *^" 
and judgment, and of the testimony given at the trial. 

Sec. 1219. (§ 468.) The governor may thereupon re- Qoremor 
quire the opinion of the justices of the supreme court opinion of 

J ^ * justices of 

and of the attorney-general, or any of them, upon .the supreme 
statement so furnished. thereon. *' 

Seo. 1220. (§ 469.) No judge, court or officer, other judgment 
than the governor, can suspend the execution of a judg- whtrsus. 
ment of death, except the sheriff, as provided in the six p*"^®*** 
succeeding sections, unless an appeal is taken. When an 
appeal has been taken from a judgment of death, it sus- 
pends the execution until the appeal is determined. 

NoTB. — Founded upon section 460 of the criminal prao- 
tiee act of 1851. That seeUon provided that when such 
appeal was taken, "the appellate court, or any judge 
thereof, in vacation, might suspend the execution until the 
appeal is heard and determined." This necessitated pro- 
curing a supersedeas in each case, which, under the practicet 
issued " of course," and therefore no good reason can be 
urged against the ehaage. 

Seo. 1221. (§470.) If, after judgment of death, there ifreas^to 
is good reason to suppose that the defendant has become ^SS^ inl 
insane, the sheriff of the county, with the concurrence i^airoint^ 
of the judge of the court by which the judgment was bywhSl^"* 
rendered, may summon a jury of twelve persons to inquire **"*®'^* 
into the supposed insanity, and must give immediate 
notice thereof to the district attorney of the county. 

Seo. 1222. (§ 471.) The district attorney must attend JJfcfatt^-" 
the inquisition, and may produce witnesses before the rnquidnon. 
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jary, for which purpose he may issue process in the same 
mauner as for witnesses to attend before the grand jury, 
and disobedience thereto may be punished in like manner 
as disobedience to process issued by the court. 

inquiritton. Sbo. 1223. (§ 472.) A certificate of the inquisition 
and filed. must bc sigued by the jurors and the sheriff, and filed 

with the clerk of the court in which the conviction was 

had. 
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Seo. 1224. (§§ 473, 474.) If it is found b]| the inquisi- 
tion that the defendant is sane, the sheriff must execute 
the judgment; but if it is found that he is insane, the 
sheriff must suspend the execution of the judgment until 
he receives a warrant from the governor or from the 
judge of the court by which the judgment was rendered, 
directing the execution of the judgment. If the inquisi- 
tion finds that the defendant is insane, the sheriff most 
Jmmediately transmit it to the governor, who may, when 
I the defendant becomes sane, issue a warrant appointing 
a day for the execution of the judgment. 

Seo. 1225. (§ 475.) If there is good reason to suppose 
that a female against whom a judgment of death is ren- 
dered, is pregnant, the sheriff of the county, with the 
concurrence of the judge of the court by which the judg- 
ment was rendered, may summon a jury of three physi- 
cians to inquire into the supposed pregnancy; immediate 
notice thereof must be given to the district attorney of 
the county, and the provisions of sections twelve hundred 
and twenty-two and twelve hundred- and twenty-three 
apply to the proceedings upon the inquisition. 

Seo. 1226. (§§;476, 477.) If it is found by the inquisi- 
tion that the female is not pregnant, the sheriff must 
execute the judgment. If it is found that she is pregnant, 
the sheriff must suspend the execution of the judgment, 
and transmit the inquisition to the governor. When the 
governor is satisfied that the female is no longer pregnant, 
he may issue his warrant, appointing a day for the exe- 
cution of the judgment. 

Sec. 1227. (§§ 478, 479.) If, for any reason, a judgment 
of death has not been executed and it remains in force, 
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the court in which the convictioD was had, od the appli- Proceedings 
cation of the district attorney, mast order the defendant men? of ^* 
to be brought before it, or if he is at large, a warrant for ui&iningin 
his apprehension may be issued. Upon the defendant not been 
being brought before the court, it must inquire into the ^^^ 
facts, and if no legal reasons exist against the execution 
of the judgment, must make an order that the sheriff ex- 
ecute the judgment at a specified time. The sheriff must 
execute the judgment accordingly. 

Seo. 1228. (§ 480.) The punishment of death must be paniabment 
inflicted by hanging the defendant by the neck until he is ^l^oted 
dead. 

SUtates of 1851| p. 212. 

Sec. 1229. A judgment of death must be executed Bzecauon, 
within the walls or yard of a jail, or some convenient tak?piac« 
private place in the county. The sheriff of the county bs present, 
must be present at the execution, and must invite the 
presence of a physician, the district attorney of the county 
and at least twelve reputable citizens, to be selected by 
him, and he shall, at the request of the defendant, permit 
such ministers of the gospel, not exceeding two, as the 
defendant may name, and any persons, relatives or friends, 
not to exceed five, to be present at the execution, together 
with such peace officers as he may think expedient, to 
witness the execution. But no other persons than those 
mentioned in this section can be present at the execution, 
nor can any person under age be allowed to witness the 
same. 

Note. — Founded upon the act to abolish public ezeou- 
tioos. (Stat. 1868, p. 102, i 1.) 

Seo. 1230. After the execution, the sheriff must make Return upon 
a return upon the death warrant, showing the time, mode Jjjj^^*'" 
and manner in which it was executed. 

Statutes of 1858, p. 192, } 3. 
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TITLE IX, 

OF APPEALS TO THE SUPREME COURT. 

Chapter I< Appeals, toJien allowed and how taken, and the 

effect thereof. 
II. Dismissing an appeal /or irregularity, 
III. Argument of the appeal, 
lY. Judgment upon appeal. 



CHAPTER 1. 



APPEALS, WHEN ALLOWED AND HOW TAKEN, AND THE 

EFFEOT THEREOF. 

Skctiom 1236. Who may appeal. Appeal to be takeo on questions of law 

alone. 

1236. Parties, how designated on appeal. 

1237. In what oases an appeal may be taken by the defendant. 

1238. In what eases by the people. 

1239. Appeals, within what time to be taken. 

1240. Appeal, how taken. 

1241. When notice may be senred by publication. 

1242. Effect 6t an appeal by the people. 

1243. Effect of an appeal by the defendant. 

1244. Duty of clerks upon appeal. 

Who may Seo. 1285. (§§ 481, 482.) Either party in a crimiDal 

Amid to be action amounting to a felony may appeal to the supreme 
qn«Mi^ court on questions of law alone, as prescribed in this 

oflawalon^ Chapter. 

Parties how Seo. 1286. (§483) The party appealing is known w 
omSpMd. the appellant, and the adverse party as the respondent, 

but the title of the action is not changed in consequence 

of the appeal. 

In what Seo. 1237. (§ 481.) An appeal may be taken by the 

peal maybe defendant-—* 

defendiat. ^ 1. From a final judgment of conviction. 

2. From an order denying a motion for a new trial. 

8. From any order made after judgment, affecting the 
substantial rights of the party. 
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Seo. 1238. (§ 481.) An appeal may be taken by the in what 



I ^.luwii by th6 

people — people. 

1. From a judgment for the defendant on a demarrer 
to the indictment. 

2. From an order granting a new trial. 

3. From an order arresting jadgment. 

•1. From any order made after judgment, affecting the 
Bubstantial rights of the people. 

Seo. 1239. (§ 485.) An appeal from a judgment must Appeals, 
be taken within one year after its rendition, and from an S^ ^be 
order, within sixty days after it is made. **^*° 

Sec. 1240. (§§ 486, 487, 488.) An appeal is taken by ^^.how 
filing with the clerk of the court in which the judgment 
or order appealed from is entered or filed, a notice stating 
the appeal from the same, and serving a copy thereof 
npon the attorney of the adverse party. 

Seo. 1241. (§§ 488, 489.) If personal service of the when notice 
notice cannot be made, the judge of the court in which ^edb^ 
the action was tried, upon proof thereof, may make an p'***"****^ 
order for the publication of the notice in some newspaper 
for a period not exceeding thirty days; such publication 
is equivalent to personal service. 

Sec 1242. (§490.) An appeal taken by the people in sflectofaa 
no case stays or affects the operation of a judgment in ^?^^Te. 
favor of the defendant, until judgment is reversed. 

Seo. 1243. (§491.) No appeal from a judgment of con- sirectofaa 
viction, except from one imposing the death penalty or a i£?defend- 
fine only, stays the execution of the judgment, but the ^ * 
defendant, if in custody, must remain in custody to abide 
the judgment upon che appeal, unless admitted to bail. 

. Sec. 1:^44. (§492.) Upon the-appeal being taken, the Dutrof 
clerk with whom the notice of appeal is filed must, within J^JJil "^ 
ten days thereafter, without charge, transmit to the clerk 
of the appellate court a copy of the notice of appeal and 
of the record, and of all bills of exception, instructions 
and indorsements thereon; and npon the receipt thereof, 

32 
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the olerk of the appellate court must file the same and 
perform the same service as in civil cases, without charge. 

KoTH. — This chapter is founded upon sections 481 to 492, 
inelasiTOy of the criminal practice act of 1851, and the 
amendments thereto of 1858, 1862 and 1863 (Stat 1858, p. 
217 ; 1862, p. 536 ; 1863, p. 158); but has been ftamed so 
as to include only appeals to the supreme court — appe^ to 
the oonnty oonrt being provided for in title XI, chapter 2. 

By the UrtM of the statute as it stood, the right of 
appeal was as broad in favor of the people as of the 
defendant, in a criminal action. The validity of these pro- 
visions were involved in the decision of the case of the 
People vs. Webb (38 Oal. 467). The defendant bad been 
indicted and tried for peijary. Upon the trial in the oonrt 
below, the people offered in evidence the record of the pro- 
ceedings in which the alleged peijory was committed. The 
court, upon the objection of the defendant, improperly 
excluded this record. As it constituted the foundation of 
the people's proofs, its exclusion ended their case, and the 
defendant was aoijuitted. From the Judgment of acquittal 
the people appealed, assigning the erroneous ruling as error, 
and it would have followed, if the termt of the statute were 
to be the guide, that the judgment must be reversed and the 
cause remanded for a new trial. In the appellate court the 
defendant confessed the error, but invoked the aid of the 
constitutional provision, that ** No person shaU be subject 
to be twice put in jeopardy for the same offence." Justice 
Sprague, delivering the opinion of the court (Sanderson, J., 
expressing no opinion, though it is not so stated in the 
reported case), after an able and elaborate view of the 
authorities, said : ** We are therefore of opinion that under 
our constitution, which protects a party from a second 
jeopardy of life, limb, liberty or property, for the same 
public offence, whatever its grade, a person once placed 
upon his trial before a competent court and jury, charged 
with his case upon a valid indictment, is in jeopardy in the 
sense of the eonstitution, unless such jury bo discharged 
without rendering a verdict, from a legal necessity, or for 
cause beyond the control of the court, such as death, sick- 
ness or insanity of some one of the jury, the prisoner or 
the court, or by oonsent of the prisoner; and if such jury 
render a verdict or be discharged before a verdict, without 
such legal necessity, controlling cause or consent, the pris- 
oner is forever protected from a re-trial upon the same or 
any other indictment for the same offence, unless, at his 
instance, the verdict be set aside or judgment be reversed ; 
and, further, that the correct interpretation of our statute^ 
giving to the prosecutor a right to his bill of exceptions and 
appeal, when construed with reference to this provision of 
the constitution, must be understood to have reference to 
such errors only as may occur in the proceedings before the 
legal jeopardy attaches. With these views, it follows that 
a reversal of the judgment in the present ease would be 
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yain and luielMa, as we an not anthoxisad to diraet or order 
a re-trial." 

The oommiBsioners have modified the lanj^uage of the 
proTiflions in questton, to aooofd with this aathoritatire oon- 
Btniotion. 



CHAPTBB II. 

DiSMISSINa AN APPXAL JOB IRREGTTLABITT. 

SscTioir 1248. For what irregnlarity, and how dismiued. 
1249. Dismissal for want of a return. 

Seo. 1248. (§ 493.) If the appeal is irregular io any 'for ^i^^ 
Bubstantial particular, but not otherwise, the appellate j^S^^!!^^^' 
court may, on any day in term, on motion of the respon- <"«»*"»^- 
dent, upon five days notice, accompanied with copies of 
the papers upon which the motion is founded, order it to 
be dismissed. 

Seo. 1249. (§ 494.) The court may also, upon like DitnJwafcr 
motion, dismiss the appeal, if the return is not made as return, 
provided in section twelve hundred and forty-four, unless 
for good cause they enlarge the time for that purpose. 



CHAPTER III. 

ABGTTMENT OF THE APPXAL. 

Section 1252. Appeals, when to be heard and determined. 

1253. Judgment may be affirmed, but cannot be rerersed without 

argument. 

1254. Number of counsel to be heard. 

1255. Defendant need not be present 

Seo. 1252. (§ 495.) All appeals in criminal cases must Appeals, 
be heard and determined at the first term of the appel- heu-d and 
late court after the record is filed. 



be 



Seo. 1253. (§ 496.) The judgment may be affirmed if judgment 
the appellant fail to appear, but can be reversed only after S^ed, but 
argument, though the respondent fail to appear. ^S!^* 

without ar- 
Statutes of 1851, p. 212. gnment. 
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Number of 
counsel to 
be heard. 



Seo. 1254. (§ 497.) Upon the argument of the appeal, 
if the offence is punishable with death two counsel must 
be heard on each side, if they require it. In any other 
case the court may, in its discretion, restrict the argu- 
ment to one counsel on each side. 

statutes of ISM, p. 81, { 5. 



Deftndant 
need not be 
present. 



Seo. 1255. (§ 498.) The defendant need not personally 
appear in the appellate court. 



CHAPTER IV. 



JUDOMBNT UPON APPEAL. 

Bbotxon 1258. Coart to give judgment without regard to technieid errors. 
1269. What may be reviewed on an appeal by defendant from a 
judgment 

1260. May leverse, affirm or modify the judgment, and order new 

triaL 

1261. New trial, where to be had. 

1262. Defendant, when to be discharged on reversal of judgment. 
1268. Judgment to be executed on affirmanoe. 

126i. Judgment of appellate court, how entered and remitted. 
1265. Jurisdiction of appellate eourt ceases after judgment remitted. 

Court to Seo. 1268. (§ 499.) After hearing the appeal, the court 

ment with- mast givc judgment without regard to technical errors 
to technical Or dcfccts, or to cxceptions, which do not affect the sub« 

errors. 



stantial rights of the parties. 



What may 
be reviewed 



Seo. 1259. (§ 484.) Upon an appeal taken by the de- 
onuapDeai fcudaut from a judgment, the court may review any 
firomajadg. intermediate order or ruling involving the merits, or 
which may have affected the judgment. 



ment. 



May reverse, 
affirm or 
modify the 
Judgment, 
and order 
new trial. 



New trial, 
where to be 
had. 



Seo. 1260. (§ 500.) The court may reverse, aflSrm or 
modify the judgment or order appealed from, and may 
set aside, affirm or modify any or all of the proceedings 
subsequent to or dependent upon such judgment or order, 
and may, if proper, order a new trial. 

Seo. 1261. (§ 501.) When a new trial is ordered it 
must be directed to be had in the court of the county 
from which the appeal was taken. 
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Sec. 1262. (§ 502.) If a judgment against the defend- Jjl^^*^*; 
ant is reversed without orderin£C a new trial, the appellate diacharged 

° ' * *■ on reTami 

court roust, if he is in custody, direct him to be discharged ofjndgmeot. 
therefrom ; or if on bail, that his bail be exonerated ; 
or if money was deposited instead of bail, that it be re- 
funded to the defendant. 

Sec. 1263. (§ 508.) If a judgment against the defend- Jadgmentto 
ant is affirmed, the original judgment must be enforced, on affirm- 



Seo. 1264. (§ 504 ) When the judgment of the appel- J^«JJ^^ 

late court is given, it must be entered in the minutes, and JJJJJ;j*2J. 

a certified copy of the entry forthwith remitted to the remittad. 
clerk of. the court from which the appeal was taken. 

SUtuta8ofl85],p. 212. 

Sec. 1265. (§ 506.) After the certificate of the judg- J^^ 
ment has been remitted to the court below, the appellate owi^iaei 
court has no further jurisdiction of the appeal or of the mjnt nadt. 
proceedings thereon, and all orders necessary to carry the 
judgment into effect must be made by the court to which 
the certificate is remitted. 



TITLE X. 

MISClfiLLANBOUS PROCBBDINGS. 

Chapter I. Bail. 

II. Who may he toitneties in criminal actioM. 
III. Compeliing the attendance of witnesses. 
lY. Examination o/ witnesses conditionaUy, 

V. Examination o/ witnesses on commission, 
TI. Inquiry into the insanity of the defendant he/ore 

trial or after conviction, 
VII. Compromising certain public offences by leave of 
the court. 
Till. Dismissal of the action^ before or after indict- 
menty for want of prosecution or otherwise, 
IX. Proceedings against corporations. 
X. Entitling affidavits. 
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ChaptbbXI. Errors and mistakes in pleadings and other pro- 
ceedings. 
XII. Disposal 0/ property stolen or embezded, 
XIII. Reprieves^ commutations and pardons. 



CHAPTER I. 

BAIL. 

Abticls I. In what cases thb dbfbvdaht mat be adxittbd to bail. 
II. Bail vpob BBiva bbld to abswbb bbfobb ihdictmbht. 
IIL Bail upob ab ibdiotkbrt bbpobb cobtiotiov. 
IV. Bail on appeal. 
V. Deposit ibstbad of bail. 
VL Surbendbb of thb dbfbbdabt. 
VIL Foefbiturb of the undertakibo of bail or of thb 

deposit of xobbt. 
Yin. BBComnTVBBT of the dbfbbdabt after hatibo chybh 
bail or deposited xobbt ibstbad of bail. 



ARTICLE L 



AdmlMlon 
tobaUde. 
fined. 



TUdngof 
iMil defined. 



IN WHAT 0A8EB THE DEFENDANT MAT BE ADMITTED TO BAIL. 

Sbotiob 1268. Admission to bail defined. 

1269. Taking of bail defined. 

1270. Ofienoe not bailable. 

1271. In what cases defendant may be admitted to ball before 

oonTiction. 

1272. In what oases he may be admitted to bail after eonvietion 

and upon appeaL 
1278. Nature of baiL 
1274. When bail is matter of discretion, notice of application 

must be given to distriet attorney. 

Seo. 1268. (§ 507 ) Admission to bail is the order of a 
competent court or magistrate, that the defendant be 
discharged from actaal custody upon bail. 

Sec. 1269. (§ 508.) The taking of bail consists in the 
acceptance, by a competent court or magistrate, of the 
undertaking of sufficient bail for the appearance of the 
defendant, according to the terms of the undertaking, or 
that the bail will pay to the people of this state a speci- 
fied sum. 
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Sxo. 1270. (§510.) A defendant charged with an OAncMnot 
offence punishable with death cannot be admitted to bail, 
when the proof of his guilt is evident or the presumption 
thereof great. The finding of an indictment does not 
add to the strength of the proof or the presumptions to 
be drawn therefrom. 



Sec. 1271. (§ 609.) If the charge is for any other in what 



dofend* 



offence, he may be admitted to bail before conviction, as ant may be 

_ .- p • Lj. admitted to 

a matter of right. baii before 

oonTictlon* 
Statutes of 1868, p. 151. 



Seo. 1272. (§512.) After conviction of an offence not in what 

punishable with death, a defendant who has appealed beadmlttoST 

• J.J 1. •! to ball after 

may be admitted to bail— conTiction 

1. As a matter of right, when the appeal is from a appeiS^ 
judgment imposing a fine only. 

2. As a matter of discretion, in all other cases. 



Sec. 1273. (§§ 513, 514.) If the offence is bailable, the ^^. 
defendant may be admitted to bail before convictiop — 

1. For his appearance before the magistrate on the 
examination of the charge, before being held to answer. 

2. To appear at the court to which the magistrate is 
required to return the depositions and statement, upon 
the defendant being held to answer after examination. 

3. After indictment, either before the bench warrant is 
issued for his arrest, or upon any order of the court com- 
mitting him or enlarging the amount of bail, or upon bis 
being surrendered by his bail to answer the indictment 
in the court in which it is found or to which it may be 
transferred for trial. 

And afler conviction and upon an appeal — 

1. If the appeal is from a judgment imposing a fine 
only, on the undertaking of bail: that he will pay the 
same or such part of it as the appellate court may direct, 
if the judgment is affirmed or modified, or the appeal is 
dismissed. 

2. If judgment of imprisonment has been given : that 
he will surrender himself in execution of the judgment, 
upon its being affirmed or modified, or upon the appeal 
being dismissed. 
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When bail Seo. 1274. (§511.) When the admission to bail is a 

ofdiMretion, matter of discretion, the court or officer to whom the 

appUcation application is made mast require reasonable notice thereof 

Sren u> to be given to the district attorney of the coanty. 

difltriet at. 
tomey. 



ARTICLE II. 



BAIL UPON BEING HELD TO ANSWER BEFORE INDICTMENT. 



Wliat mag* 
isirates may 
admit to 
bail. 



BaO, how 
put in and 
term of the 
undertaking 



QnaUflca- 
ticmof bail. 



Sbotior 1277. What magistrfttos mfty admit to baiL 

1278. Bail, how put in and form of the uodortaking. 

1279. Qaaliiioatioos of bail. 

1280. Bail, how to joBtifjr. 

1281. On allowance of bail, defendant to be discharged. 

Seo. 1277. (§ 515.) When the defendant has been held 
to answer upon an examination for a public ofifence, the 
admission to bail may be by the magistrate by whom he 
is so held, or by any magistrate who has power to issue 
the writ of habeas corpus. 

Sec. 1278. (§516.) Bail is put in by a written nnder- 
taking, executed by two sufficient sureties (with or with- 
out the defendant, in the discretion of the magistrate), 
and ^knowledged before the court or magistrate, in sub- 
stantially the following form : 

An order having been made on the ■ day of , 

A. D. eighteen , by A. B., a justice of the peace of 

county (or as the case may be), that C. D. be held 

to answer upon a charge of (stating oriefly the nature of 
the offence), upon which he nas been admitted to bail in 

the sum of dollars; we, E. F. and Gr. H. (stating 

their place of residence and occupation), herebr under- 
take that the above named C. D. will appear ana answer 
the charge above mentioned, in whatever court it may 
be prosecuted, and will at all times hold himself amenable 
to the orders and process of the court, and if convicted, 
will appear for judgment and render himself in execution 
thereof, or if he fails to perform either of these conditiona, 
that we will pay to the people of the state of California 

the sum of dollars (inserting the sum in which the 

defendant is admitted to bail). 

Sec. 1279. (§ 517.) The qualifications of bail are as 
follows : 

1. Each of them must be a resident, householder or 
freeholder within the state ; but the court or magistrate 
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may refuse to accept any person as bail who is not a res- 
ident of the coanty whore bail is offered. 

2. They mast each be worth the amount specified in 
the undertaking, exclusive of property exempt from exe-* 
cution ; but the court or magistrate, on taking bail, may 
allow more than two sureties to justify severally in 
amounts less than that expressed in the undertaking, if 
the whole justification be equivalent to that of sufficient 
bail. 

Statates of 1855, p. 269, J 1. 

Sec. 1280. (§§ 518, 519.) The bail must in all cases Bau^howto 
justify by affidavit taken before the magistrate, that they ™ 
each possess the qualifications provided in the preceding 
section. The magistrate may further examine the bail 
upon oath concerning their sufficiency, in such manner as 
he may deem proper, 

Sbo. 1281. Upon the allowance of bail and the execu- on aUow- 

tion of the undertaking the magistrate must, if the de- defendant ' 

fondant is in custody, make and sign an order for his dis- charged.' 

charge; upon the delivery of whicd to the proper officer ' ' 
the defendant must be discharged. 



mot 



AKTICLB III.' : 

BAIL UPON AN INDICTMENT BEFORE CONVICTION. 

SKcnojr 1284. When offence is sot capital. 
1285. When the off'ence is capital. 
. 1286. BaU on habeas corpus. 

1287. Fonn of undertaking. 

1288. Sections applicable to qualifications, etc. 

Sec. 1284. (§ 520.) When the offence charged in the when of. 
indictment is not punishable with death, the officer serv- <»pitai.'^ 
ing the bench warrant must, if required, take the defend- 
ant before a magistrate in the county in which it is issued, 
or in which he is arrested, for the purpose of giving bail. 

Sec. 1285. (§521.) If the offence charged in thejndict- when the 
ment is punishable with death, the officer arresting the capital, 
defendant must deliver him into custody according to the 
command of the bench warrant. 

83 
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Bail on ha- 
beas corpnB. 



Form of uii« 
dertaklog. 



Sections ap- 
plleable to 
qnaliflca- 
tlont, eto* 



Seo. 1286. (§ 522.) When the defendant is so delivered 
into custody he must be held by tbe sheriff, anle«B 
admitted to bail on ezaminaiion, upon a writ of habeas 
porpus. 

Seo. 1287. (§ 523.) The bail must be put in by a writ- 
ten undertaking, executed \>y two sufficient sureties (with 
or without tbe defendant, in the discretion of the court 
or magistrate), and acknowledged before tbe court or 
magistrate, in substantially the following form : 

An indictment having been found on the day of 

•, A. D. eighteen , in the county court of the 



county of 



•, charging A. B. with the crime of 



(designating it generally), and he having been admitted 

to bail in the sum of dollars, we, C. 1) and B. P., 

of (stating their place of residence and occupation), 

hereby undertake that the above named A. B. will appear 
and answer the indictment above mentioned, in whatever 
court it may be prosecuted, and will at all times render 
himself amenable to the orders and process of the court, 
and if convicted will appear for judgment and render 
himself in execution thereof; or if he fails to perform 
either of these conditions, that we will pay to the people 
of the state of California the sum of dollars (insert- 
ing the sum in which the defendant is admitted to bail). 

Statutes of 1868, p. 162, 1 19. 

Seo. 1288. (§ 524.) The provisions contained in sec- 
tions twelve hundred and seventy-nine, twelve hundred 
and eighty and twelve hundred and eighty-one, inclusive, 
in relation to bail, apply to the qnalifications of^ the bail, 
and to all the proceedings respecting the putting in and 
justifying of bail, and incident thereto. 



ARTICLE IV. 



Who may ad- 
fflltto baU. 



BAIL ON APPEAL. 

Sscnoir 1291. Who may admit to bail. 

1292. Qaalifioations of bail and how put in, and eondition of un- 
dertaking. 

Seo. ^291. (§ 525.) In the cases in which defendant 
may be admitted to bail upon an appeal, the order ad- 
mitting him to bail may be made by any magistrate 
having the power to issue a writ of habeas corpus. 

Statutes of 1861, p. 212. 
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Sko. 1292. (§ 527.) The bail must possess the qaalifi- Qnaiuic*- 
cations, and must be put in, in ail respects, as provided in and how put 
article two of this chapter, except thac the undertaking dmonofanl 
must be conditioned as prescribed in section twelve hun- ^ °*' 
dred and seventy-three, for undertakings of bail on 
appeal. 



ARTICLE V. 

DEPOSIT INSTEAD OT BAIL. 

Section 1295. Deposit, when and how made. 

1290. May, after baU is giren, and before forfeiture. 

1297. Deposit to be applied to payment of judgment and fine. 

Sec. 1295. (§ 528.) The defendant, at any time after Deposit, 
an order admitting him to bail, instead of giving bail, may bo^^nS^e. 
depo>it with the clerk of the court in which he is held to 
answer the sum mentioned in ttie order, and upon deliv- 
ering to the officer in whose custody ho is a certificate of 
the deposit, he must be discharged from custody. 

Seo. 1296. (§ 529.) If the defendant has given bail, he mev, after 
may, at any time before the forfeiture of the undertaking, Md£>Sr°' 
in like manner deposit the sum mentioned in the recog- 
nizance, and upon the deposit being made the bail is ex- 
onerated. 



>re 
forfeitiiTe. 



Sec. 1297. (§ 530.) When money has been deposited, Depodtto 
if it remains on deposit at the time of a judgment for the ^ parent 
payment of a fine, the county clerk must, under the di- Slid'fliS?^'^* 
rection of the court, apply the money in satisfaction 
thereof, and after satisfying the fine and costs, must refund 
the surplus, if any, to the defendant. 



ABTICLB VI. 

surrender or the defendant. 

Sbction 1300. Surrender, by whom ; when and how made. 

1301. By whom, etc., the defendant may be arrested for the pur- 

pose of a surrender. 

1302. On a surrender, before forfeiture, money deposited to be ' 

refunded, eto. 

Sec. 1800. (§§ 581, 582.) At any time before the for- S^^,' 
feiture of their undertaking, the bail may surrender the de- h^^aHS^ 
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feDdant Id their exoneration, or be may surrender himself 
to tbe ofiScer to whose custody he was committed at the 
time of giving bail, in the following manner : 

1. A certified copy of the undertaking of the bail mnst 
be delivered to the officer, who must detain the defendant 
in his custody thereon as upon a commitment, and by a 
certificate in writing acknowledge the surrender. 

2 IJpOQ the undertaking and the certificate of the offi- 
cer, the court in .which the action or appeal is pending 
may, upon notice of five days to the district attorney of 
the county, with a copy of the undertaking and certifi- 
cate, order that the bail be exonerated, and on filing the 
order and the papers used on the application, they are 
exonerated accordingly. 

By whom, Seo. 1301. (§ 533.) For the purpose of surrendering 

fondant may the defendant, the bail, at any time before they are finally 
for the pur- discharged, and at any place within the state, may them- 
Burrender. selves arrest him, or by a written authority, indorsed on 
a certified copy of the undertaking, may empower any 
person of suitable age and discretion to do so. 



On a ■nrren* 
der Itefore 
forfeiture, 
money to be 
reftmded, 
etc. 



Seo. 1302. (§ 534.) If money has been deposited 
instead of bail, and the defendant, at any time before the 
forfeiture thereof, surrenders himself to the officer to 
whom tbe commitment was directed, in the manner pro- 
vided in the last two sections, the court must order a 
return of the deposit to the defendant, upon producing 
the certificate of the officer showing the surrender, and 
upon a notice of five days to the district attorney, with 
a copy of the certificate. 



ARTICLE VII. 

FORFEITURE OF THE UNDERTAKING OF BAIL OR OF THE 

DEPOSIT OF MONEY. 



Skgtiok 1305. In what oases, and how ordered. When and how forfeiture 

may be disoharged. 

1306. Forfeiture to be enforced by action. 

1307. Deposit, when forfeited, how disposed of. 

In what Seo. 1305. (§§ 535, 536.) If, without sufficient excuse, 

h^ci^ered, the defendant neglects to appear for arraignment or for 
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trial or judgment, or npon any other occasion, when his 
presence in court may be lawfully required, or to surren- 
der himself in execution of the judgment, the court must 
direct the fact to be entered upon its minutes, and the un- 
dertaking of bail or the money deposited instead of bail, 
as the case may be, is thereupon declared forfeited. But when and 
if, at any time before the final adjournment of the court, mmBjhi 
the defendant or his bail appear and satisfactorily excuse ^' 

his neglect, the court may direct the forfeiture of the un- 
dertaking or the deposit to be discharged upon such terms 
as may be just. 

Seo. 1306. (§ 537.) If the forfeiture is not discharged, porfeitureto 
as provided in the last section, the diobrict attorney may, by^tion!^ 
at any time after the adjournment of the court, proceed 
by action only, against the bail, upon their undertaking. 

statutes of 1851, p. 212. 

Seo. 1307. (§ 538.) If, by reason of the neglect of the Deposit, 
defendant to appear, money deposited instead of bail is felted, how 
forfeited and the forfeiture is not discharged or remitted, ^^ 
the clerk with whom it is deposited must, immediately 
after the final adjournment of the court, pay over the 
money deposited to the county treasurer. 



ARTICLE VIII. 



RECOMMITMENT OF THE DEFENDANT AFTER HAVING GIVEN 
BAIL OR DEPOSITED MONET INSTEAD OF BAIL. 

Sbction 1810. In what oasee. 

1311. Contents of order. 

1312. Defendant may be arrested in any ooanty. 

1313. If for failure to appear for judgmont, defendant must be 

committed. 

1314. If for other cause, he may be admitted to baU. 

1315. Bail in such case, by whom taken. 

1316. Form of the undertaking. 

1317. Bail must possess what qualifioations, and how put in. 

Seo. 1310. (§ 539.) The court to which the committing in what 
magistrate returns the depositions, or in which an indict- 
ment or appeal is pending, or to which a judgment on 
appeal is remitted to be carried into effect, may, by an 
order entered upon its minutes, direct the arrest of the 



cases. 
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Cootentoof 
order. 



Defendant 
maybe 
arreitedin 
any county. 



If forfkilare 
to appear fi>r 
Judgment, 
defendant 
moat be 
committed. 



If for other 
canee, he 
may be 
admitted 
to bail. 



Bailinsnch 
case, by 
whqpi taken. 



defendant, and his commitment to the officer to whose 
castodj he was committed at the time of giving bail, and 
his detention until legally discharged, in the following 
eases: 

1. When, by reason of his failure to appear, he has 
incarred a forfeiture of his bail, or of money deposited 
instead thereof 

2. When it satisfactorily appears to the conrt that bis 
bail, or either of them, are dead or insufficient, or have 
removed from the state. 

3. Upon an indictment being found in the cases pro- 
vided in section nine hundred and eighty-five. 

Sbc. 1311. (§ 540.) The order for the recommitment 
of the defendant must recite generally the facts upon 
which it is founded, and direct that the defendant be 
arrested by any sheriff, constable, marshal or policeman 
in this state, and committed to the officer in whose custody 
he was at the time ho was admitted to bail, to be detained 
until legally discharged. 

Sbo. 1312. (§ 541.) The defendant may be arrested 
pursuant to the order, upon a certified copy thereof, in 
any county, in the same manner as upon a warrant of 
arrest, except that when arrested in another county the 
order need not be indorsed by a magistrate of that county. 

Sec. 1313. (§ 542.) If the order recites, as the ground 
upon which it is made, the failure of the defendant to 
appear for judgment upon conviction, the defendant must 
be committed according to the requirement of the order. 

Sso. 1314. (§ 543 ) If the order bo made for any other 
cause and the offence is bailable, the conrt may fix the 
amount of bail and may cause a direction to be inserted 
in the order that the defendant be admitted to bail in the 
sum fixed, which must be specified in the order. 

Sec 1315. (§ 544.) When the defendant is admitted 
to bail, the bail may be taken by any magistrate in the 
county having authority in a similar case to admit to bail 
upon the holding of the defendant to answer befora an 
indictment, or by any other magistrate designated by the 
court. 
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Sbc. 1316. (§545^) When bail is taken apon the recom- Form of the 
mitment of the defendant, the undertaking must be in 
substantially the following form : 

An order having been made on the day of , 

A. D, eighteen , by the court (naming it) that A. 

B. be admitted to bail in the sum of dollars, in an 

action pending in that court against him in behalf of the 
people of the state of California, upon an (information, 
presentment, indictment or appeal, as the case may be), 
we, C. D. and E. F., of (stating their places of residence 
and occupation), hereby undertake that the above named 
A. B. will appear in that or any other court in which his 
appearance may be lawfully required upon that (informa- 
tion, presentment, indictment op appeal, as the case may 
be), and will at all times render himself amendable to its 
orders and process, and appear for judgment and surren- 
der himself in' execution thereof, or if he fails to perform 
either of these conditions, that we will pay to the people 

of the state of California the sum of dollars (insert 

the sum in which the defendant is admitted to bail). 



Seo. 1317. (§546.) The bail must possess the qualifi- Bail mast 
cations and must be put in, in all respects, in the manner qaaiifloa. 
prescribed in article two of this chapter. how put m 



CHAPTER II. 

WH9 MAY BE WITNESSES IN CRIMINAL ACTIONS. 

Section 1820. Who are competent witnesses. 

1321. When Mongolians, Indians, etc., are not competent wit- 

nesses. 

1322. When husband and wife are not competent witnesses. 

1323. When the defendant is not a competent witness, 

Seo. 1820. Every person, except it is otherwise in this who are 
chapter provided, is a competent witness in a criminal ^tnoM 
action or proceeding. 

Seo. 1321. Except in cases of homicide, or when the whenMon- 

offenee was committed upon his person or property, no KdJaxwUtc., 

Mongolian, Chinese, Indian, or person having one-half of ^^nt 
Indian blood, is a competent witness in any criminal *^ 
action or proceeding. 
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When hof Sbo. 1322. Except with the coDsent of both, or in cas^ 
T^earonot of Criminal violence upon one by the other, neither hns- 
witaMm band nor wife are competent witnesses for or against each 

other in a criminal action or proceeding to which one or 

both are parties. 

When the Sio. 1823. A defendant in a criminal action or pro- 

notacompe- cccding to whlch he is a party is not, withoat his consent, 

toMs. ^ competent witness for or against himself. His neglect 

or refusal to give such consent shall not in any manner 

prejudice him nor be used against him on the trial or 

proceeding. 

NoTB. — ^In the People T8. Anderson, Jnly tenn, 1870, 
BtkjB Jastice Temple, speaking for the court : " The defend- 
ant is n(^ oalled npon to offer himself to prove any £aet 
in the case, nor can any presnmption be properly indalged 
against him for not doing so." 

This chapter is founded upon sections 13, 14 and 15 of 
the crimes and punishment act of 1850, as they were subse- 
quently amended (Stat. 1865, p. 105; 1868, p. 09); an act 
authorising husband and wife to become witnesses, etc. (Stat. 
1866, p. 46); an act relating to criminal prosecutions (ib. p. 
865), and an act supplementary to the crimes and punish- 
ment act of 1850 (Stat. 1868, p. 49). Kindred provisions 
were, under the former arrangement of our statutes, em- 
bodied in the crimes and punishment act, but it is belioTed 
that their appropriate place is in that portion of the work 
relating to criminal procedure, henoe the commissioners 
have so placed them. 



CHAPTER III. 

COMPSLLING THE ATTSNDANCB OF WITNESSES. 

Sectioit 1326. Subpoena defined, and who may issue. 

1327. Form of subpcena. 

1328. Subpoena, by whom and how served. 

1829. Payment of the expenses of the witness when he is ftt>m 

without the county or is poor. 
1880. Witness residing or served with subpcena out of the county, 

how compeUed to attend. 

1331. Disobedience to subpoena, etc. 

1332. Failure to appear, undertaking forfeited. 

Subpoena Seo. 1826. (§§ 547, 548, 549, 550, 551.) The process by 

w^mliy°^ which the attendance of a witness before a court or mag> 
*'^^' istrate is required is a subpoena; it may be signed and 

issued by — 
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1. A magistrate before whom du iofbrmatioD is laid, for 
witDesses ia the state, either on behalf of the people or of 
the defeDciant. 

2. The district attorney, for witnesses in the state, in 
support of the prosecution, or for such other witnesses as 
the grand jury, upon an investigation pending before 
them, may direct. 

8. The district attorney, for witnesses in the state, in 
support of an indictment, to appear before the court in 
which it is to be tried. 

4. The clerk of the court in which an indictment is to 
be tried -, and be must, at any time, upon application of 
the defendant, and without charge, issue as many blank 
subpoenas, subscribed by him as deck, for witnesses in 
the state, as the defendant may require. 

Sso. 1327. (§§ 552, 553.) A subpoena authorized by the Form of 
last section must be substantially in the following form : *" '**^*' 

The people of the state of Ccdtfomia to A, B. : 

You are commanded to appear before G. D., a justice 

of the peace of township, in county (or as 

the case may be), at (naming the place), on (stating the • 
day and hour), as a witness in a criminal action prose- 
cuted by the people of the state of California against E. F. 

Given under my hand this day of , A. D. 

eighteen . Gr. H., justice of the peace, (or ** J. K., 

district attorney," or " by order of the court, L. M., clerk," 
or as the case may be). If books, papers or documents are 
required, a direction to the following effect must be con- 
tained in the subpoena : ** And you are required, also, to 
bring with you the following :" (describing intelligibly 
the books, papers or documents required). 

Seo. 1328. (§§ 554, 555.) A subpoena may be served by sabpoMMtby 

I /wa • I « whom ftoci 

any person, but a peace officer must serve in his county bowserred. 

any subpoena delivered to him for service, either on the 

part of the people or of the defendant, and must, without 

delay, make a written return of the service, subscribed by 

him, stating the time and place of service. The service 

is made by showing the original to the witness personally 

and informing him of its contents. 

Seo. 1329. (§§ 556, 557.) When a person attends before 
a magistrate, grand jury or court, as a witness on behalf 

• 34 
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Pftymentof of the peopio, npoD a BubpodDa or pursuant to an under- 

thewitneMT taking, and it appears that he has come from a place out 

fromwitiioiit of the county, or that he is poor, the court, if the attend- 

orVp^rf AQce of the witness be upon a trial, by an order upon its 

minutes, or, in any other case, the county judge, by a 

written order, may direct the county treasurer to pay the 

witness a reasonable sura, to be specified in the order, for 

his expenses. Upon the production of the order, or a 

certified copy thereof, the county treasurer must pay the 

witness the sum specified therein, out of the county 

treasury. 

witncM Seo. 1330. (§ 558.) No person is obliged to attend as 

Hmld wiSi ft witness before a court or magistrate out of the county 
oQt?%e where the witness resides or is served with the subpcena, 
o^p^Biieito unless the judge of the court in which the offence is 
attend. triable, or a justice of the supreme court or a county 
judge, upon an affidavit of the district attorney or pros- 
ecutor, or of the defendant or his counsel, stating that he 
believes the evidence of the witness is material and his 
attendance at the examination or trial necessary, shall 
indorse on the subpoena an order for the attendance of 
the witness. 

pinbedimiM Sec. 1331. (§§ 559, 561.) Disobedience to a subpoena, 

to rabpoBiu^ « 1 I • /» • 

«to. or a refusal to be sworn or to testify as a witness, may be 

punished by the court or magistrate as a contempt. A 
witness disobeying a subpoena issued on the part of the 
defendant, unless he show good cause for his non-attend- 
ance, is liable to the defendant in the sum of one hundred 
dollars, which may be recovered in a civil action. 

vaflimto Sk<^* 1332. (§560.) When a witness has entered into 
npdntiking ^^ Undertaking to appear, upon his failure to do so, the 
forfeited. undertaking is forfeited in the same manner as under- 
takings of bail. 



CHAPTER IV. 

EXAMINATION OF WITNESSES CONDITIONALLY. 

Sbctiom 1335. Witneues to be ezamined oonditionally for the defendant^ as 

provided in this chapter. 
1330. In what cases defendant may apply for the order. i 
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8iono5 1337. Application, bow made. 

1338. Application, to whom made. 

1339. Order, when granted and what to contain. 

1340. On proof of senrioe, if district attorney be absent, examina- 

tion must proceed. 
1841. If facts on which order was founded be disproyed, exami- 
nation not to proceed. 

1342. Attendance of witness, how enforeed. 

1343. Testimony, how taken and authenticated. 

1344. Deposition to be transmitted to clerk. 

1345. When may be read in eyidenoe. Subject to objections, etc. 

Sec. 1835. (§ 562.) When a defendsDt has been held witneMM to 
to answer a charge for a pablic offence, he may, either condition" 
before or after an indictment, have witnesses examined J^^ndant,^ 
conditionally, on his behalf, as prescribed in this chapter, l! tui^^^ 
and not otherwise. chapter. 

Sko. 1336. (§ 563.) When a material witness for the in what 



defendant is about to leave the state, or is so sick or infirm ^xaJj 
as to afford reasonable grounds for apprehending that ^r.^'^^ 
he will be unable to attend the trial, the defendant may 
apply for an order that the witness be examined condi- 
tionally. 

Sxo. 1337. (§566.) The application must be made upon AppUeation» 
affidavit, stating — 

1. The nature of the offence charged. 

2. The state of the proceedings in the action. 

3. The name and residence of the witness, and that his 
testimony is material to the defence of the action. 

4. That the witness is about to leave the state, or is so 
sick or infirm as to afford reasonable grounds for appre- 
hending that he will not be able to attend the trial. 

Seo. 1338. (§ 567.) The application may be made to AppUcation, 
the court during the term thereof, or to the judge in vaca- ^^ 
tion, and must be upon three days notice to the district 
attorney. 

Sec. 1339. (§§ 568, 569.) If the court or judge is satis- order, when 
fied that the examination of the witness is necessary, an ^t^to*" 
order must be made that the witness be examined condi- *******"• 
tionally, at a specified time and place, and that a copy of 
the order be served on the district attorney, within a 
specified time before that fixed for the examination. 
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Seo. 1340. The order must direct that the examination 
be taken before a magistrate named therein, and on proof 
being famished to such magistrate of service upon the 
district attorney of a copy of the order, if no counsel 
appear on the part of the people, the examination mast 
proceed. 

ifikction Seo. 1341. If the district attorney or other counsel 

which order • i ,/i « i i t . . i ^ ^i 

was founded appear on behalf of the people, and it is shown to the 
examiniuion Satisfaction of the magistrate, by affidavit or other proof, 
ceed. ^^' or On the examination of the witness, that he is not abont 
to leave the state, or is not sick or infirm, or that the 
application was made to avoid the examination of the 
witness on the trial, the examination cannot take place; 
otherwise, it must proceed. 

N. Y. Cr. Pr. J 691. 

Attendance Sko. 1342. The attendance of the witness may be 

of witnessee, 

howenfbrced enforced by a subpoena, issued by the magistrate before 
whom the examination is to be taken. 

N. Y. Or. Pr. J 697. 

Seo. 1343. The testimony given by the witness must 
be reduced to writing, and anthenticated in the same 
manner as the testimony of a witness taken in support of 
an information. 

N. Y. Cr. Pr. i 692. 

Seo. 1344. The deposition taken must, by the magis- 
trate, be sealed up, and transmitted to the clerk of .the 
court in which the action is pending or may come for 
trial. 



Testimony, 
how taken 
and anthen- 
ticated. 



DepodtionB 
tobe trann- 
mlttedto 
clerk. 



When may 
be read in 
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Sntject to 
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Seo. 1345. (§ 582.) The deposition or a certified copy 
thereof may be read in evidence by either party on the 
trial, upon its appearing that the witness is unable to 
attend, by reason of his death, insanity, sickness or infir- 
mity, or of his continued absence from the state. Upon 
reading the deposition in evidence, the same objections 
may be taken to a question or answer contained therein 
as if the witness had been exahiined orally in court. 

Note. — See note at the end of succeeding chapter. 
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CHAPTER V. 

EXAMINATION OF WITNESSES ON COMMISSION. 

SBcnoif 1349. Witness residing oat of the state, when to be examined. 

1350. When defendant may apply for an order to examine, etc. 

1351. Commission defined. 

1352. Application made on affidayit. 

1353. Application, to whom made. 

1354. Order for commission, when granted, and stay of proceed- 

ingB. 

1355. Interrogations, how settled and allowed. 

1356. Direction as to the return of the commission. 

1357. Commission, how executed. Copy of this section to be an- 

nexed to commission. 

1358. Commission, how returned, when delivered to an agent for 

that purpose. 

1359. Same. 

1360. When and how filed. 

1361. Commission and return to be open for inspection. Copies, 
♦ etc. 

1363. Depositions to be read in cTidenoe. Objections thereto, etc. 

Sec. 1849. When an issae of fact is joined npon an witne« 

^ residingout 

indictment, the defendant may nave any material witness or the state, 

. when to be 

residing oat of the state examined in his behalf, as pre- examined, 
scribed in this chapter, and not otherwise. 

N. T. Cr. Pr. J 699. 

Sec. 1850. When a material witness for the defendant whende- 
resides ont of the state, the defendant may apply for an i!^yfi>r°SI? 
order that the witness be examined on a commission. amine, etc.* 

N. Y. Cr. Pr. } 700. 

Sec. 1351. (§ 564.) A commission is a process issued oommision 
under the seal of the court and the signature of the clerk, 
directed to some person designated as commissioner, 
authorizing him to examine the witness upon oath on 
interrogatories annexed thereto, to take and certify the 
deposition of the witness, and to return it according to 
the directions given with the commission. 

Sec 1352. (§ 566.) The application must be made upon AppUcaUoa 

fn I . * made on 

affidavit, statmiic — aflidayit. 

1. The nature of the offence charged. 

2. The state of the proceedings in the action, and that 
an issue of fact has been joined therein. 
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8. The name of the witness, and that his testimony is 
material to the defence of the action. 
4. That the witness resides oat of the state. 

AwM^on, Seo. 1863. (§567.) The application may be made to 
«»<>•• the court during the term, or to the judge in vacation, 

and must be upon three days notice to the district at- 
torney. 



. • 
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Seo. 1354. (§§ 568,569) If the court or judge to 
whom the application is made is satisfied of the truth of 
the facts stated, and that the examination of the witness 
is necessary to the attainment of justice, an order must 
be made that a commission be issiied to take his testi- 
mony ; and the court or judge may insert in the order a 
direction that the trial of the indictment be stayed for a 
specified time, reasonably sufiicient for the execution and 
return of the commission. 

Seo. 1355. (§§ 570, 571, 572, 573.) When the commis- 
sion is ordered, the defendant must serve upon the district 
attorney, without delay, a copy of the interrogatories to 
be annexed thereto, with two days notice of the time at 
which they will be presented to the court or judge. The 
district attorney may in like manner serve upon the 
defendant or his counsel cross-interrogatories, to be an- 
nexed to the commission, with the like notice. In the 
interrogatories either party may insert any questions 
pertinent to the issue. When the interrogatories and 
cross-interrogatories are presented to the ccurt or judge, 
according to the notice given, the court or judge must 
modify the questions so as to conform them to the rules 
of evidence, and must indorse upon them his allowance 
and annex them to the commission. 

Seo. 1356. (§ 574.) Unless the parties otherwise con- 
sent, by an indorsement upon the commission, the court 
or judge must indorse thereon a direction as to the manner 
in which it must be returned, and may, in his discretion, 
direct that it bo returned by mail or otherwise, addressed 
to the clerk of the court in which the action is pending, 
designating his name and the place where his office is 
kept. 
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Sbo. 1367. (§§ 57*), 576 ) The commissioDer, unless CommiiBion, 

, .1,1. . I •• howexecu- 

otherwise specially directed, may execute the commission ted. 
as follows : 

1. He must publicly administer an oath to the witness, 
that his answers given to the interrogatories shall be the 
truth, the whole truth, and nothing but the truth. 

2. He must cause the examination of the witness to be 
reduced to writing. 

3. He must write the answers of ihe witness as near 
as possible in the language in which he gives them, and 
read to him each answer as it is taken down, and correct 
or add to it until it conforms to what he declares is the 
truth. 

4. If the witness declines answering a question, that 
fact, with the reason assigned by him for declining, must 
be stated. 

5. If any papers or documents are produced before 
him and proved by the witness, they must be annexed to 
the deposition subscribed by the witness and certified by 
the commissioner. 

6. The commissioner must subscribe his name to each 
sheet of the deposition, and annex the deposition, with 
the papers and documents proved by the witness, to the 
commission, and must close it up under seal and address 
it as directed by the indorsement thereon. 

7. If there is a direction on the commission to return 
it by mail, the commissioner must immediately deposit it 
in the nearest post-office. If any other direction is made 
by the written consent of the parties, or by the court or 
judge, on the commission, as to its return, he must comply 
with the direction. 

A copy of this section must be annexed to the com- oopTof this 
mission. S±ed*l!" 

S£C. 1858. (§ 577.) If the commission and return is commu- 
delivered by the commissioner to an agent, he must de- J^SradT 
liver the same to the clerk to whom it is directed, or to 7red°to»n'" 
the judge of the court in which the indictment is pending, J£tpmpo«e 
by whom it may be received and opened, upon the agent 
making affidavit that he received it from the hands of the 
commissioner, and that it has not been opened or altered 
since he received it. 
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Sec. 1359. (§ 578.) If the agent iB dead, or from sick- 
ness or other casualty unable personally to deliver the 
commission and return, as prescribed in the last section, 
it may be received by the clerk or judge from any other 
person, upon his making an affidavit that he received it 
from the agent; that the agent is dead, or from sickness 
or other casualty unable to deliver it; that it has not 
been opened or altered since the person making the affi- 
davit received it; and that he believes it has not been 
opened or altered since it came from the hands of the 
commissioner. 

Sko. 1360. (§§ 579, 580.) The clerk or judge receiving 
and opening the commission and return must immediately 
file it, with the affidavit mentioned in the last two sec- 
tions, in the office of the clerk of the court in which the 
indictment is pending. If the commission and return is 
transmitted by mail, the clerk to whom it is addressed 
must receive it from the post-office, and open and file it in 
his office, where it must remain, unless otherwise directed 
by the court or judge. 

CommiMion Seo. 1361. (§ 581.) The commission and return must 

•nd retnm ^ '' 

to be open at all timcs be open to the inspection of the parties, who 
tion. must be furnished by the clerk with copies of the same 

Gopiee, eto. , « - • . « 

or of any part thereof, on payment of bis fees. 

Seo. 1362. (§ 582.) The depositions taken under the 
commission may be read in evidence by either party on 
the trial, upon it being shown that the witness is unable 
to attend from any cause whatever ; and the same objec- 
tions may be taken to a question in the interrogatories or 
to an answer in the deposition, as if the witness had 
been examined orally in court. 

Note. — The two preceding chapters embody the provi- 
Bions of sections 662 to 582, inelasiye, of the criminal 
practice act (Stat. 1851, p. 212), extended to provide for 
taking depositions of persons oat of the state. In the Peo- 
ple Ts. Francis (38 Cal. 183), the supreme coart held that 
under the sections cited, the defiandant could not take the 
deposition of any witness who resided out of the state. The 
same reason for a statutory enactment to meet such a case 
exists as for the provisions relating to taking testimony con- 
ditionally. As the law now stands, a defendant is unable 
to avaU himself of the testimony of a witness residing in 
another state, even though that testimony is absolutely 
necessary to his exculpation. 



DepositlooB 
to be read in 
eridence* 



Otjectlons 
thereto, etc. 
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CHAPTER VI. 

INQUIBT INTO THB INSANITY OF THE DEFENDANT BEFORE 

TRIAL OR AFTER CONVICTION. 

Sbctioh 1367* An iDsane person 6annot be tried, sentenoed or pnniahed for 

a pnblio offence. 

1368. When doubts arise as to sanity of the defendant, how deter- 
mined. Stay of proceedings on. 

1380. Order of the trial of the question of insanity. Charge of 
the court. 

1370. Verdict of the jury and proceedings thereon. 

1371. If defendant is committed, it exonerates his bail, etc. ' 
1872. Defendant detained in asylum until he becomes sane. Notice 

then given to district attorney, etc. 
1373, Expense of sending, etc., defendant to asylum, where charge- 
able. 

Sec 1367. (§583.) A person canDOt be tried, adjudged An insane 

peiiBon CAD— 

to panishment or punished for a public offence, while he not be tried, 

. r r r ^ sentenced 

18 insane. orponisfaed 

Note.— The words " an act done by a person in a state ^^c^^**"® 
of insanity cannot be punished as a public offence," which 
were in the original section, are omitted. They prescribed a 
rule by which responsibility was to be measured, and not a 
mle of criminal procedure, and for that reason are in sub- 
stance incorporated in tJie first part of this code. 

Sec. 1368. (§§584,585.) When an indictment is called when doubt 

for trial, if a doubt arises as to the sanity of the defend- mnity^the 

ant, the court must order the question to be submitted to how°deterl 

a jury ; whore such doubt arises on the defendant being ^ 
brought up for judgment on conviction, the court must 
order a jury to be summoned to inquire into the fact; 

and the trial of the indictment or the pronouncing of the stayofpio. 



on. 



judgment must be suspended until the question of insanity ^^®®^*°«" 
is determined by the verdict of the jury. 

Seo. 1369. (§§ 586, 587.) The trial of the question of order of the 
insanity must proceed in the following order: qneationof 

1. The counsel for the defendant must open the case ^* 
and offer evidence in support of the allegation of insanity. 

2. The counsel for the people may then open their case 
and offer evidence in support thereof. 

3. The parties may then respectively offer rebutting 
testimony only, unless the court, for good reason in fur- 

85 
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therance of jastice, permit them to offer evideaee upon 
their original cause. 

4. When the evidence is concladed, unless the case is 
submitted to the jury on either or both sides, without 
argument, the counsel for the people must commence, and 
the defendant or his counsel niay conclude the argument 
to the jury. 

5. If the indictment be for an offence punishable with 
death, two counsel on each side may argue the cause to 
the jury, in which case they must do so alternately. In 
other cases the argument may be restricted to one coun- 
sel on each side. 

Change of 6. The court must then charge the jury, stating to them 

all matters of law necessary for their information in giv- 
ing their verdict. 

Verdict of Sec. 1370. (§§ 588, 589.) If the jury find the defend- 
pTooee(Uiig8 ant sane, the trial of the indictment must proceed, or 
judgment may be pronounced, as the case may be. If the 
jury find the defendant insane, the trial or judgment must 
be suspended until he becomes sane, and the court, if it 
deems his discharge dangerous to the public peace or 
safety, may order that he be in the meantime committed 
by the sheriff to the state lunatic asylum, and that upon 
his becoming sane he be re-delivered to the sheriff. 

If defendant Seo. 1371. (§ 590.) The Commitment of the defendant, 

h committed \o / » 

itexoneratee as mentioned in the last section, exonerates his bail or 

hie baily etc 

entitles a person, authorized to receive the property of 
the defendant, to a return of any money he may have 
deposited instead of bail. 

Defendant Sec. 1872. (§ 591.) If the defendant is received into 

detained In , 

asylum untu the asylum, he must be detained there until he becomes 

be becomes 

nne. sanc. When he becomes sane, the superintendent must 

Notice tben , /. i « i i ./«> <i i* • 

giren to dis. givc uoticc of that fact to the sheriff and district attorney 

ney, etc. ' of the couuty. The sheriff must thereupon, without 

dela}", bring the defendant fi*om the asylum and place him 

in proper custody until he is brought to trial or judgment, 

as the case may be, or is legally discharged. 

Mu^^^., Seg. 1373. (§ 592.) The expenses of sending the de- 
^^ta^^ ^ iendant to the asylum, of keeping him there and of bring- 
^£|^^e. ing him back, are in the first instance chargeable to the 
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county in which the indictment was found; bat the 
county may recover them from the estate of the defend- 
ant, if he have any, or from a relative, town, city or 
county bound to provide for and maintain bim elsewhere. 



CHAPTER VII. 



COM PROMISING CERTAIN PUBLIC OFFENCES BY LEAVE OF 

THE COURT. 

Sbction 1377. Cdrtain offences for which the party ii^jured has a ciTil 

action maj he compromised. 

1378. Compromise to be by permission of the court. Order thereon 
to bar another prosecution. 

1370. No pnblio offenoe to be compromised except as herein pro- 
Tided. 

Sec. 1377. (§675.) When a defendant is held to answer certain 
on a charge of misdemeanor, for which the person injured wu^h^' 
by the act constitating the offence has a remedy by a JSSS^hMa 
civil action, the ofPence may be compromised as provided ^jSe^- 
in the next section, except when it is committed — promised. 

1. By or upon an officer of jastice, while in the execu- 
tion of the duties of his office. 

2. Eiotously. 

3. With an intent to commit a felony. 

Sec. 1378. (§§ 676, 677.) If the party injured appears c«np«mnse 
before the court to which the depositions are required to miooaS^' 
be returned, at any time before trial, and acknowledges **"«~^* 
that he has received satisfaction for the injury, the court 
may, in its discretion, on payment of the costs incurred, 
order all proceedings to be stayed upon the prosecution 
and the defendant to be discharged therefrom ; but in 
such case the reasons for the order must be set forth 
therein and entered on the minutes. The order is a bar ord«r 
to another prosecution for the same offence. beT^ther 

proiecation. 

Sec. 1379. (§678.) No public offence can be compro- NopnbUc 

mised, nor can any proceeding or prosecution for the pun- tom^miB!^ 

ishment thereof upon a compromise be stayed, except as uiS^^~ 

provided in this chapter. profiM. 
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CHAPTER VIII. 

DISMISSAL OF THX ACTION BEFOBB OB AFTXB INDIOTHSNT, 
FOB WANT OF PBOSEOUTION OB OTHEBWISE. 



Whenaetkni 
in«7 bedis* 
mlised. 



Section 1382. When action may be diamissed. 

1383. Court may order action to be oontinned and di8oharg« de- 

fendant Arom custody, when and how. 

1384. If action dismissed, defendant to be discharged, etc. 

1385. Court may, of own motion or on application of district attor- 

ney, order action dismissed. 
1886. Nolle prosequi aholiBhed. 
1387. Dismissal a bar in misdemeanor, but not in felony. 

Sec. 1382. (§§ 593, 594.) The court, unless good cause 
to the contrary is shown, must order the prosecution or 
indictment to be dismissed, in the following cases : 

1. When a person has been held to answer for a public 
offence, if an indictment is not found against him at the 
next term of the court at which he is held to answer. 

2. If a defendant, whose trial has not been postponed 
upon his application, is not brought to trial at the next 
term of the court in which the indictment is triable, after 
it is found. 



Court may 
order action 
to be contin* 
uedand dis- 
charge de- 
fenduitlrom 
custody, 
wbenaad 
how., 



Seo. 1383. (§ 595.) If the defendant is not indicted or 
tried, as provided in the last section, and sufficient reason 
therefor is shown, the court may order the action to be 
continued from term to term, and in the meantime may 
discharge the defendant from custody on his own under- 
taking of bail for his appearance to answer the charge at 
the time to which the action is continued. 



If action Sec 1384, (§ 596 ) If the court directs the action to 

defondant'to bc dismissed, the defendant must, if in custody, be dis- 
6d, etc. ' charged therefrom, or if admitted to bail, his bail is exon- 
erated, or money deposited instead of bail must be re- 
funded to him. 



Court may, 
of own mo* 
tlon or on 
appUoatl<m 
of diftrict 
attorney, 
order action 
dismfssed. 



Sec. 1885. (§ 597.) The court may, either of its own 
motion or upon the application of the district attorney, 
and in furtherance of justice, order an action or indict- 
ment to be dismissed. The reasons of the dismissal must 
be set forth in an order entered upon the minutes. 
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Sec 1886. (§ 598.) The entry of a nolle prosequi is abol- NoUe mtm- 
ished, and neither the attorney-general nor the district ^ 
attorney can discontinue or abandon a . prosecution for a 
public offence, except as provided in the last section. 

Sec. 1887. (§ 599.) An order for the dismissal of the DimiMa a 

action, as provided in this chapter, is a bar to any other m«wor, but 

prosecution for the same offence, if it is a misdemeanor; ^ " *^°^ 
but it is not a bar if the offence is a felony. 



CHAPTER IX. 



PR00EBDINQ8 AQAINBT OORPOBATIONS. 



Bbction 1390. Summons npon information, etc., against ; by whom issued 

and when returnable. 
1301. Form of summons. 

1392. When and how served. 

1393. Examination of the charge. 

1394. Certificate of the magistrate, and return thereof with the 

depositions. 

1395. If the magistrate certify that there is suiBoient cause, grand 

jury to iuTcstigate, etc. « 

1398. Appearance and plea. 
1397. Fine on oonviction, how collected. 

Seo 1390. Upon an information or presentment against summons 

a corporation, the magistrate mast issue a summons, mation, etc., 

signed by him, with his name of office, requiring the cor- ilSomimned 

poration to appear before him, at a specified time and retarn^to. 
place, to answer the charge, the time to be not less than 
ten days after the issuing of the summons. 



BommoDS. 



Sec. 1391. The summons must be substantially in the ^^[^^ 
following form : 

County of (as the case may be). 

The people of the state of Calt/omia to the (naming the cor- 
poration) : 

You are hereby summoned to appear before me at 
(naming the place), on (specifying the day and hour), to 
answer a charge made against you, upon the information 
of A. B (or the presentment of the grand jury of the 
county, as the case may be), for (designating the offence 
generally). 
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•, this 



When tad 
howBonred. 



Dated at the city (or township) of 

day of , eighteen . 

G. H., justice of the peace (or as the case may be). 

Sec. 1892. The summons must be served at least five 
days before the day. of appearance fixed therein, by de- 
livering a copy thereof, and showing the original to the 
president or other head of the corporation, or to the sec- 
retary, cashier or managing agent thereof 

Sec. 1393. At the appointed time in the summons, the 
magistrate must proceed to investigate the charge in the 
same manner as in case of a natural person, so far as 
these proceedings are applicable. 

certiflcateof Sec. 1394. After hearing the proofs, the magistrate 
trat^Md must Certify upon the depositions either that there is or is 
th«r«of wifh uot sufBcicnt causc to believe the corporation guilty of the 
^l^T" * offence charged, and must return the deposition and certifi- 
cate, as prescribed in section eight hundred and eighty- 
three. 



tlonof the 
charge. 



IfthomaffU- 
trateoertify 
that there ii 
eaffldent 
cause, fftaad 
JuytoiiiTfla- 
ti^ite, etc. 



Appearance 
ana plea. 



Vtoeon 

CODTictiOlly 

how col- 
lected. 



Seo. 1395. If the magistrate, returns a certificate that 
there is sufficient cause to believe the corporation guilty 
of the offence charged, the grand jury may proceed 
thereon as in case of a natural person held to answer. 

Seo. 1396. If an indictment is found, the corporation 
may appear by counsel to answer the same. If it does 
not thus appear, a plea of not guilty must be entered, 
and the same proceedings had thereon as in other cases. 

Seo. 1897. When a fine is imposed upon a corporation 
on conviction, it may be collected by virtue of the order 
imposing it, by the sheriff of the county, out of its real 
and personal property, in the same manner as upon an 
execution in a civil action. 

NoTB. — This code makes no distinction between nataral 
persons And corporations, in respect to the manner of oom- 
menoing oriminal actions— they mast aU be commenced 
alike, either by an information before a magistrate or by 
presentment of a grand jury, etc. But from the nature of 
things, a different mode must be provided for bringing the 
ease of a corporation defendant before the magistrate or 
grand jury and for their appearance and plea ; hence the 
commissioners report this chapter. 

This chapter is taken from the New York code of oriminal 
procedure, sections 743 to 760, inclusire. 
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CHAPTER X. 

ENTITLING AFFIDAVITS. 
Sbction 1401. Affidavits defectively entitled, valid. 

Sic. 1401. (§ 600.) It is not necessary to entitle an AAdavits 
affidavit or deposition in the action, whether taken before enSued!^^ 
or after indictment, or upon an appeal; bat if made with- ^*^* 
oat a title, or with an erroneous title, it is as valid and 
effectual for every purpose as if it were daly entitled, if 
it intelligibly refer to the proceeding, indictment or appeal 
in which it is made. 



CHAPTER XI. 



IBBOaS AND MISTAKES IN PLEADINGS AND OTHER PAO- 

OEEDINGS. 

Sbctzon 1404. When not material. 

Seo. 1404. (§ 601.) Neither a departure from the form when not 
or mode prescribed by this code in respect to any pleading °^ 
or proceeding, nor an error or mistake therein, renders it 
invalid, anless it has actually prejudiced the defendant, or 
tended to his prejudice, in respect to a substantial right. 



CHAPTER XII. 

DISPOSAL OF PROPERTY STOLEN OR EMBEZZLED. 

SacnoN 1407. When it comes into the cnstodj of the peace officer he must 

hold it subject to the order of the magistrate. 

1408. Order for its delivery to owner. 

1409. When it comes into the custody of the magistrate he must 

delirer it to owner. 

1410. Court in which trial is had may order its deliTory. 

1411. If not claimed in six months to be deliTored to county 

treasurer. 

1412. Receipt by officers for money, etc., taken from a person 

arrested for a public offence. 

1413. Duties of persons having charge of police offices in incor- 

porated cities or towns. 
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When it 
oomesinto 
the coBtody 
of the peace 
officer he 
mnet hold it 
8at(|ect to 
the order of 
themagfa- 
trate. 

Order for ita 
deitrerj to 
owner. 



When H 

comealnto 

theonatodT 

ofthemagu> 

tratehe 

moat deliTer 

it to owner. 



Conrt in 
which trial 
iehadmaj 
order ita 
dallTery. 



If not claim- 
ed in aix 
months to be 
delirered to 
eoonty 
treaanrer. 



Receipt by 
oAcera fiur 
money, etc, 
takenfttuna 
person 
arrested Ibr 
apabllc 
offenoo* 



Sec. 1407. (§ 602.) When proporty, alleged to have 
been stolen or embezzled, comes into the custody of a 
peace officer, he muert bold it subject to the order of the 
magistrate authorized by the next section to direct the 
disposal thereof 

Seo. 1408. (§603.) On satisfactory proof of the owner- 
ship of the property, the magistrate before whom the 
information is laid, or who examines the charge against 
the person accused of stealing or embezzling it, mast 
order it to be delivered to the owner, on his paying the 
necessary expenses incurred in its preservation, to be cer- 
tified by the magistrate. The order entitles the owner 
to demand and receive the property. 

« 

Sec. 1409. (§ 604.) If property stolen or embezzled 
comes into the custody of the mcigistrate, it must be 
delivered to the owner on satisfactory proof of his title, 
and on his paying the necessary expenses incurred in its 
preservation, to be certified by the magistrate. 

Seo. 1410. (§605.) If the property stolen or embezzled 
has not been delivered to the owner, the court before 
which a trial is had for stealing or embezzling it may, on 
proof of his title, order it to be restored to the owner. 

Seo. 1411. (§606.) If the property stolen or embezzled 
is not claimed by the owner before the expiration of six 
months from the conviction of a person for stealing or 
embezzling it, the magistrate or other officer having it in 
custody must, on the payment of the necessary expenses 
incurred in its preservation, deliver it to the county treas- 
urer, by whom it must be sold and the proceeds paid into 
the county treasury. 

Sec 1412. (§ 607.) When money or other property is 
taken from a defendant arrested upon a charge of a public 
offence, the officer taking it must at the time give dupli- 
cate receipts therefor, specifying particularly the amount 
of money or the kind of property taken ; one ot which 
receipts he must deliver to the defendant and the other 
of which he must forthwith file with the clerk of the 
court to which the depositions and statement are to be 
sent. When such property is taken by a police officer of 
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I 

I 

any incorporated city or town, he must deliver one of 
the receipts to the defendant and one. with the property, 
at once to the clerk or other person in charge of the police 
office in such city or town. 



Sec. 1413. The clerk in, or person having charge of, Dotiesof 
the police office in any incorporated city or town, mast ^*^ . 
enter, in a suitable book, a description of every article of poHce offices 
property alleged to be stolen or embessied, and brought rated citiM 
into the office or taken from the person of a prisoner, and 
must attach a number to each article, and make a corre- 
sponding entry thereof. 

N. T. Cr. Pr. J 769. 



CHAPTER XIII. 

EEPRIEVES, COMMUTATIONS AND PAKDONS. 

SvCTioir 1417. Power of the goyernor to grant reprieves, commutations 

and pardons.* 
. 1418. His power in respeot to oonvictions for treason. Duty of 

the legislature in snoli oases. 
1410. Qovemor to commnnioate to the legislatare reprioTes, tom- 
matations and pardons. 

1420. Report of case, how and from whom required. 

1421. Notice to district attorney of application for pardon. 

1422. Publication of notice. 

1423. When two preceding sections are not applicable. 

Seo. 1417. The governor has power to grant reprieves, Power of the 

commutations and pardons, after conviction, for all of- fnntrol 

fences except treason and cases of impeachment, upon mntltfona™* 

such conditions and with such restrictions and limitations •"*'*'**°^ 
as he may think proper, subject to the regulations pro- 
vided in this chapter. 

Const art. V, { 13. 

Sec. 1418. He may suspend the execution of the sen- Hispowerin 

tenco upon a conviction for treason, until the case can be M^ioions 

reported to the legislature, at its next meeting, when tne Sn^of^e 

legislature may cither pardon or commute the sentence, In^i^!^^, 
direct the execution thereof or grant a further reprieve. 

Const art. V, g 13. 

86 
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GorerDor to 
oommnni- 
cato to the 
legialatore 
roprieTes, 
oommuta- 
tloni Rnd 
pardoDB. 



Report of 
case, how 
and from 
whom re- 
quired. 



Notice to dis- 
trict attor- 
ney cf appli- 
cation for 
pardon. 



PabllcatfoQ 
of notice. 



When two 
preceding 
sections are 
not applica- 
ble. 



Sec. 1419. Ho must communicate to the legislature 
each case of reprieve, commutation or pardon, stating the 
name of the convict, the crime of which he was con- 
victed, the sentence and its date, and the date of the 
commutation, pardon or reprieve. 

Const, art. V, } 13. 

Sec. 1420. When an application is made to the gov- 
ernor for a pardon, he may require the judge of the court 
before which the conviction was had, or the district 
attorney by whom the action was prosecuted, to furnish 
him, without delay, with a statement of the facts proved 
on the trial, and of any other facts having reference to 
the propriety of granting or refusing the pardon. 

N. Y. Cr. Pr. J 7«4. 

Sec. 1421. At least ten days before the governor acts 
upon an application for a pardon, written ndtice of the 
intention to apply therefor, signed by the person applying, 
must be served upon the district attorney of the county 
where the conviction was had, and proof, by affidavit, of 
the service must be presented to the governor. 

Sec. 1422. Unless dispensed with by the governor, a 
copy of the notice must also be published for thirty days 
from the first publication, in a paper in the county in 
which the conviction was had. 

N. Y. Cr. Pr. i 766. 

Sec 1423. The provisions of the two preceding sec- 
tions are not applicable — 

1. When there is imminent danger of the death of the 
person convicted or imprisoned. 

2. When the term of imprisonment of the applicant is 
within ten days of its expiration. 

NoTB. — This chapter is founded opon an not prescribing 
the manner of applying for pardons (Stat. 1853, p. 270.) 
The prOTisions of an act to confer further powers upon the 
goremor of this state, in relation to the pardon of crim- 
inals (Stat 1864, p. 356), and of the act amendatory thereof 
(Stat. 1868, p. Ill), and of an act authorizing the board of 
state prison directors to recommend the pardoning of con- 
victs, etc. (Stat 1868, p. 116), are intimately connected 
with the subject of prison discipline, and for that reason 
are, with considerable modification (for reasons there given) 
inserted in the part of this code relating to the state prison. 
(See also N. Y. Cr. Pr. {} 761 to 767, induslTe.) 
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TITLE XI. 

OF PBOCBEDINGS IN JUSTICES' AND POLICE COURTS AND 

APPEALS TO THE COUNTY COURT. ♦ 

Chapter I. Proceedings in Justice^ and police courts. 
II. AppedU to county courts. 



CHAPTER I. 

PROCEEDINGS IN JUSTICES' AND POLICE COURTS. 

Sbction 1426. ProoMdin^ miut be oommenoed bj complaint. 

1437. When warrant of arrest must Imuo. Form of warrant. 

1428. Minutes, how kept. 

1429. The plea, and how put in. 

1430. Issue, how tried. 

1431. Change of venne, when granted. 

1432. Upon ohange of Tenae, papers, etc., most be transmitted. 

Proceedings on ohange of renne. 

1433. Postponement of the triaL 

1434. Defendant to be present. 

1435. Jttrj trial, when to be demanded. Formation of the yarj, 

1436. Challenges. 

1437. Oath of Jarors. 

1438. Trial, how oondnoted. 

1439. Court to decide questions of law, but not to charge in respect 

to matters of fact. 

1440. Jury maj decide in court or retire. Oath of officer on their 

retirement 

1441. Verdict of jury. How delivered and entered. 

1442. Verdict, when several defendants are tried together. 

1443. Jury, when to be discharged without a yerdict. 

1444. If discharged, deflondant may be tried again. 

1445. Proceedings on plea of guilty or conviction, 

1446. Judgment of fine may direct imprisonment 

1447. Defendant, on acquittal, to be discharged. Order that pros- 

ecutor pay costs. 

1448. Judgment against prosecutor for costs. 

1449. Judgment, when to be rendered. 

1450. When defendant may move for a new trial or in arrest of 

judgment. 

1451. New trial, grounds of. 

1452. Grounds of motion in arrest of judgment. 

1453. Judgment to be entered in the minutes. 

1454. If judgment of acquittal or imposing a fine only, defendant 

to be discharged. 
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Bsonoir 1455. Judgment of impruonmeiit, how executed. 

1456. Jadgment that defendant he imprisoned until he pay a fine, 

how ezeonted. 

1457. Fines, disposition of. 

14 58. Defendant mar be admitted to baU. 

• • • • . ' 

1459. Subpoenas. 

^ 1460. EntiUing affidavits. 

1461. "Police courts" defined. 



Proceedings 
must be 
commenced 
bycompleint 



Seo. 1426. (§ 608.) All proceedings and actions before 
a justice's or police court, for a public offence of wbich 
Buch courts haVe jurisdiction, must be commenced by 
complaint under oath, setting forth the offence charged, 
with such particulars of time, place, person and property 
as to enable the defendant to understand distinctly the 
character of the offence complained of, and to answer the 
complaint. 



When war- Seo. 1427. (§610.) If the justice of the peacc, or policc 
moit issue, justicc, is Satisfied therefrom that the offence complained 
of has been committed, he must issue a warrant of arrest, 
which must be substantially in the following form : 



Vorm of 
WMTaut. 



Minutes, 
how kept. 



County op 



The people of the state of California to any sheriffs constable^ 
marshal or policeman in this state : 

Complaint upon oath having been this day m&de before 

me (justice of the peace or police justice, as the 

case may be), by C. D., that the offence of (designating it 
generally) has been committed, and accusing E. F. thereof, 
you are therefore commanded forthwith to arrest the 
above named E. F. and bring him before me forthwith, at 
(naming the place). 

Witness my hand and seal at — — , this day 

of , A. D. . A. B. 

Statutes of 1851, p. 212. 

Sec. 1428. (§ 613.) A docket must be kept by the jus- 
tice of the peace or police justice, or by the clerk of the 
courts held by them, if there is one, in which must be 
entered each action and the proceedings of the court 
th.Q.rein. 

The plea, Sec 1429. (§611.) The defendant may make the Same 

Md owpnt pi^^ ^g upon an indictment, as provided in section ten 

hundred and sixteen. His plea must be oral, and entered 
upon the minutes. 
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Sec. 1430. (§§611,614.) Upon a plea other than a i-oe.how 
plea of guilty, if the defendant does not demand a trial by 
jury, or an adjournment or change of venue is not granted, 
the court must proceed to try the case. 

Sec. 1431. (§ 611.) If the action or proceeding is in a ChAngeof 
justice's court, a change of the place of trial may be bad at grantodu ^° 
any time before the trial commences — 

1. When it appears from the affidavit of the defendant 
that he has reason to believe, and does believe, that be 
cannot have a fair and impartial trial before the justice 
about to try the case, by reason of the prejudice or bias 
of such justice, the cause must be transferred to another 
justice of the same or an adjoining township. 

2. When it appears from affidavits that the defendant 
cannot have a fair and impartial trial, by reason of the 
prejudice of the citizens of the township, the cause must 
be transferred to a justice of a township where the same 
prejudice does not exist. 

Statutes of 1860, p. 71, 2 1. 

Sec. 1432. (§ 611.) When a change of the place of upon chug* 
trial is ordered, the justice must transmit to the justice paj^^to., 
before whom the trial is to be bad all the original papers S^^tted. 
in the cause, with a certified copy of the minutes of his 
proceedings; and upon receipt thereof, the justice to proceedinga 
whom they are delivered must proceed with the trial, in ^^^^ 
the same manner as if the proceeding or action had been 
originally commenced in his court. 

Statates of 1860, p. 71, { 1. 

Sec 1433. (§ 611.) Before the commencement of a postpone, 
trial in any of the courts mentioned in this chapter, either SSS. 
party may, upon good cause shown, have a reasonable 
postponement thereof. 

Seo. 1434. (§612.) The defendant must be personally nefendentto 
present before the trial can proceed. pr«»tt*. 

Seo. 1435. (§614.) Before the court hears any testi- Jnrytriei, 

mony upon the trial, the defendant may demand a trial demanded, 

by jury. The formation of the jury is provided for in Fonnation 

chapter one, title three, part one, of the code of civil pro- ^ * ^^' 
cedure. 
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Oath of 
Jnron. 



Trial, how 
conducted. 
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cide qnee* 
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charge in 
reepeetto 
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Seo. 1486. (§ 615.) The same challenges may betaken 
by either party to the panel of jarors, or to any indi- 
Tidual jaror, as on the trial of an indictment for a misde- 
meanor; but the challenge must in all cases be tried by 
the court. 

Seo. 1437. (§ 616.) The court must administer to the 
jury the following oath : " You do swear that you will 
well and truly try this issue between the people of the 
state of California and A. B., the defendant, and a true 
verdict i*ender according to the evidence.^' 

Seo. 1438. (§ 617.) After the jury are sworn, they 
must sit together and hear the proofs and allegations of 
the parties, which must be delivered in public and in the 
presence of the defendant. 

Seo. 1439. (§ 618.) The court must decide all questions 
of law which may arise in the course of the trial, but can 
give no charge with respect to matters of fact. 

Seo. 1440. (§ 619.) After hearing the proofs and alle- 
gations, the jury may decide in court or may retire for 
consideration. If they do not immediately agree, an 
officer must be sworn to the following effect : '* You do 
swear that you will keep this jury together in some quiet 
and convenient place; that you will not permit any 
person to speak to them, nor speak to them yourself, 
unless by order of the court or to ask them whether they 
have agreed upon a verdict; and that you will return 
them into court when they have so agreed, or when 
ordered by the court/' 

Sec. 1441. (§§ 620, 621.) The verdict of the jury must 
in all cases be general. When the jury have agreed on 
their verdict, they must deliver it publicly to the court, 
who must enter, or cause it to be entered, in the minutes. 

Sec 1442. (§ 622.) When several defendants are tried 
together, if the jury cannot agree upon a verdict as to 
all, they may render a verdict as to those in regard to 
whom they do agree, on which a judgment must be en- 
tered accordingly, and the case as to the rest may be 
tried by another jury. 
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Sxo. 1443. (§ 628.) The jnry cannot be discharged Jair.when 

a, . • to bo dfs* 

after tho cause is sabmitted to thera, until they have chu-ged 
agreed upon and rendered their verdict, aniess for good verdict. 
cause the court sooner discharges them. 

Sec. 1444. (§ 624.) If the jury is discharged, as pro- ifdtadhLMg^d 
vided in the last section, the court may proceed again to may be tried 
the trial, in the same manner as upon the first trial ; and 
so on, until a verdict is rendered. 

Sec 1445. (§ 625.) When the defendant pleads guilty, Proceedings 
or is convicted, either by the court or by a jury, the court gniityor 

. . 1 . /I « , . . conviction. 

must render judgment thereon of fine and imprisonment, 
or both, as the case may be. ' 

Seo. 1446. (§626.) A judgment that the defendant pay Judgment or 
a fine may also direct that he be imprisoned until the fine direct im. 
is satisfied, in the proportion of one day's imprisonment ^ °™*° 
for every two dollars of the fine. 

Statutes of 1857, p. 151, i 2. 

Sso. 1447. (§ 627.) When the defendant is acquitted, Defondant, 
either by the court or by the jury, he must be immediately to be^b- * 
discharged; and if the court certify in the minutes that "*'^^' 
the prosecution was malicious or without probable cause, 
it may order the prosecutor to pay the costs of the action, order that 
or to give satisfactory security by a written undertaking, pl^^S^Sta^ 
with one or more sureties, to pay the same within thirty 
days after the trial. 

Seo. 1448. (§ 628.) If the prosecutor does not pay the Judgment 
costs, or give security therefor, the court may enter judg- prosecutor 
ment against him for the amount thereof, which may be 
enforced in all respects in the same manner as a judgment 
rendered in a civil action. 

Sec. 1449. (§ 630.) After a plea or verdict of guilty, Judgment, 
or after a verdict against the defendant on a plea of a rendered, 
former conviction or acquittal, the court must appoint a 
time for rendering judgment, which must not be more 
than two days nor less than six hours after the verdict is 
rendered, and must hold the defendant to bail to appear 
for judgment, and in default of bail he must be committed. 
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When de- 
fendant may 
more for a 
new trial or 
in arrest of 
Judgment. 
New trial, 
grcmndBoC 



Grounds of 
motion in 
arrest of 
judgment. 



Judgment to 
beentoedin 
the minntea. 



If Judgment 
of acquittal, 
orimpoeing 
a fine only, 
defendant 
to be dis- 
charged. 
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Sbo. 1450. (§ 631.) At any time before judgment, de- 
fendant may move for a new trial or in arrest of judgment. 

Sec. 1451. (§ 632.) A new trial may be granted in the 
following cases: 

1. When the trial has been had in the absence of the 
defendant, unless he voluntarily absent himself, with full 
knowledge that a trial is being had. 

2. When the jury has received any evidence out of 
court. 

3. When the jury has separated without leave of the 
court, after having retired to deliberate upon their verdict, 
or been guilty of any misconduct tending to prevent a 
fair and due consideration of the case. 

4. When the verdict has been decided by lot, or by any 
means other than a fair expression of opinibn on the part 
of all the jurors. 

5. When there has been error in the decision of the 
court, given on any question of law arising during the 
course of the trial. 

6. When the verdict is contrary to law or evidence. 

7. When new evidence is discovered material to the 
defendant, and which he could not, with reasonable dili- 
gence, have discovered and produced at the trial; out 
when a motion for a now trial is made upon this ground, 
the defendant must produce at the hearing the affidavits 
of the witnesses by whom such newly-discovered evidenoe 
is expected to be given. 

Statutes of 1863, p. 162, § 22. 

Sec. 1452. (§ 633) The motion in arrest of judgment 
may be founded on any substantial defect in the com- 
plaint, and the effect of an arrest of judgment is to place 
the defendant in the same situation in which he was before 
the trial was had. 

Sec. 1453. (§634.) If the judgment is not arrested, or 
a new trial granted, judgment must be pronounced at 
the time appointed, and entered in the minutes of the 
court. 

Sec. 1454. (§635.) If judgment of acquittal is given, 
or judgment imposing a fine only, without imprisonment 
for non-payment, and the defendant is not detained for 
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any other logal cause, he must be discharged as soon as 
the judgment is given. 

Sec. 1455. (§636.) When a judgment oi imprisonment Jadgm«ntof 

is entered, a certified copy thereof must be delivered to ment, £^ 

the sheriff, marshal or other officer, whicn is a sufficient ****^ 
warrant for its execution. 

Sec. 1456. (§637.) When a judgment is entered im- Judgment 
posing a fine, or ordering the defendant to bo imprisoned anttwim. ' 
until the fine is paid, he must be held in custody during Sntuhepay 
the time specified in the judgment, unless the fine is ezecatecu^ 
sooner paid. 

Sec. 1457. (§§ 638, 639.) Upon payment of the fine, Finei, dis- 
the officer must discharge the defendant, if Jie is not 
detained for any other legal cause, and apply the money 
to the payment of the expenses of the prosecution, and 
pay over the residue, if any, within ten days, to the 
county or city treasurer, according as the offence is pros- 
ecuted in a justice's or police court. If a fine is imposed, 
and paid before commitment, it must be applied as pre- 
scribed in this section. 

Sec. 1458. (§ 640.) The defendant, at any time after zM&ndac 
his arrest arid before conviction, may be admitted to bail, mittedto 
The provisions of this code relative to bull are applicable 
to bail in justices' or police courts. 

Sec. 1459. The justice or judge of either of the courts SobpcBDu. 
mentioned in this chapter, may issue subpoenas for wit- 
nesses, as provided in section thirteen hundred and twenty- 
six, and punish disobedience thereof, as provided in sec- 
tion thirteen hundred and thirty-one. 

Sec. 1460. The provisions of section fourteen hundred sntitunp 
and one, in respect to entitling affidavits, are applicable to 
proceedings in the courts mentioned in this chapter. 

Sec. 1461. The term " police courts," as used in this ••P«!!<f. 
and the succeeding chapter, includes police judges' courts, defined, 
police courts, and all courts held by mayors or recorders 
in incorporated cities or towns. 

37 
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CHAPTER II. 



wl 



ben 
Uowed. 



APPEALS TO COUNTT COURTS. 

Sbction 1466. Appeals, when allowed. 

1467. Appeals, how taken, heard and determined. 

1468. Statement on appeal. 

1469. If new trial granted, in what court had. 

1470. Prooeedings, if appeal is dismissed or judgment affirmed. 

Seo. 1466. (§ 481.) Either party may appeal to the 
county court of the county from a judgment of a justice's 
or police court, in Hke cases and for like cause as appeals 
may be taken to the supreme court, but no appeal can be 
taken from a judgment of the police judge's court of 
San Francisco, imposing a fine only of less than twenty 
dollars. 



AppMds, 
liow taken, 
neardand 
determined. 



Seo. 1467.. (§ 482.) The appeal is taken, heard and 
determined, as provided in title nine, part two, of this 
code. 



Statement 
on appeal. 



Sec 1468. The appeal to the county court from the 
judgment of a justice's or police court, is heard upon a 
statement of the case settled by the justice or police 
judge, embodying such rulings of the court as are ex- 
cepted to, which statement must be filed with and settled 
by the court within ^vq days after filing notice of appeal. 

statutes of 1858, p. 217, { 8. 



if new trial 
granted, in 
whatooart 
had. 



Seo. 1469. If a new trial is granted upon appeal, it 
must be had in the county court, except the appeal is 
from the police judge's court of San Francisco, in which 
case a 9opy of the order granting a new trial must be 
remitted to that court, and the trial had therein. 

statutes of 1858, p. 217, J 4. 



Frooeedings 
if eppeelie 
diflnuwdor 
Judgement 
afflnntd. 



Sec. 1470. If the appeal is dismissed or the judgment 
affirmed, a copy of the order of dismissal or judgment of 
affirmance must be remitted to the court below, which 
may proceed to enforce its sentence. 

Statutes of 1858, p. 217, | 4. 
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TITLE XII. 

OF SPECIAL PROCEEDINGS OF A CRIMINAL NATURE. 

Chapter I. 0/ the torit of habeas corpus. 

II. 0/ coroners' inquests and duties o/ coroners, 

III. 0/ search warrants. 

IV. Proceedings against fugitives from justice, 

Y, Miscellaneom provisions respecting special prO' 
ceedings of a criminal nature. 



CHAPTER I. 

OF THE WRIT OF HABEAS CORPUS. 

Sbction 1473. Who may prosecaie writ. 

1474. ApplioatioD for, how made. 

1475. By whom issued, and before whom returnable. 

1476. Writ must be granted without delay. 

1477. Writ, what to contain. 

1478. Howserred. 

1479. Proceedings upon disobedience to the writ. 

1480. Return, what to contain. 

1481. Body must be produced, when. 

1482. When hearing may proceed without production of the body. 
1488. Hearing on return. 

1484. Proceedings on the hearing. 

1486. When court may discharge the party. 
1488. When to remand party. 

1487. Grounds of discharge in certain cases. 

1488. Not to be discharged for defect of form in warrant. 

1489. Court may examine witnesses and discharge, hold to bail or 

recommit. 

1490. Writ for purposes of bail. 

1491. Judge may take bail. 

1492. Judge, when to remand. 

1493. Person in illegal may be committed to legal custody. 

1494. Disposition of party, pending proceedings on return. 

1495. Defect of form in the writ immaterial, when. 

1496. Imprisonment after discharge, in what cases permitted. 

1497. Warrant may issue instead of writ, in certain cases. 

. 1498. Warrant may include person charged with illegal detention. 

1499. Warrant, how executed. 

1500. Return and hearing on. 

1501. Party may be discharged or remanded. 

1502. Writ and process may issue and be served at any time. 
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Whomaj 
proeecute 
writ. 



Application 
for, how 
made. 



By whom 
iflBued, and 
before whom 
retamable. 



'Writ most 
De granted 
without 
delay. 



Section 1503. By wbom issued and when returnable. 

1504. When returnahle. 

1505. Damages, by whom recovered, for failure to issue or obey the 

writ 

Sec. 1473. Every persoD unlawfully committed, de- 
tained, confined or restrained of his liberty, under any 
pretence whatever, may prosecute a writ of habeas corpus, 
to inquire into the cause of such imprisonment or restraint. 

Seo. 1474. Application for the writ is made by petition, 
signed either by the party for whose relief it is intended, 
or by some person in his behalf, and must specify — 

1. That the person in whose behalf the writ is applied 
for is imprisoned or restrained of his liberty; the officer 
or person by whom he is so confined or restramed, and 
the place where, naming all the parties, if they are known, 
or describing them, if they are not known. 

2. If the imprisonment is alleged to be illegal, the 
petition must also state in what the alleged illegality 
consists. 

3. The petition must be verified by the oath or affirma- 
tion of the party makirg the application. 

Sec. 1475. The writ of habeas corpus may be granted — 

1. By the supreme court, or any justice thereof, upon 
petition on behalf of any person restrained of his liberty 
in this state. When so issued, it may be made returnable 
before the court or any justice thereof, or before any dis- 
trict or county court or any judge thereof. 

2. By the district courts, or a judge thereof, upon peti- 
tion on behalf of any person restrained of his liberty in 
their respective districts. 

3. By the county courts, or a judge thereof, upon peti- 
tion on behalf of any person restrained of his liberty in 
their respective counties. 

Sec. 1476. Any court or judge authorized to grant the 
writ, to whom a petition therefor is presented, must, if it 
appear that the writ ought to issue, grant the same with- 
out delay. 



>*rit,what Seo. 1477. The writ must be directed to the person 
having custody of or restraining the person on whose 
behalf the application is made, and must command him to 
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have the body of such person before the court or judge 
before whom the writ is returnable, at a time and place 
therein specified. 

Seo. 1478. If the writ is directed to the sheriff or Howserred. 
other ministerial officer of the court o«t of which it issues, 
it must be delivered by the clerk to such officer without 
dela}^ a? other writs are delivered for service. If it is 
directed to any other person, it must be delivered to the 
sheriff and be by him served upon such person by deliv- 
ering the same to him without delay. If the person to 
whom the writ is directed cannot be found, or refuses 
admittance to the officer or person serving or delivering 
such writ, it may be served or delivered by leaving it at 
the residence of the person to whom it is directed, or by 
affixing it to some conspicuous place on the outside either 
of his dwelling house or of the place where the party is 
confined or under restraint. 

Sec. 1479. If the person to whom the writ is directed proceedings 
refuses, after service, to obey the same, the court or judge, S^^e to^Se 
upon affidavit, must issue an attachment against such per- ^^^ 
son, directed to the sheriff or coroner, commanding him 
forthwith to apprehend such person and bring him imme- 
diately before such court or judge; and upon being so 
brought, he must be committed to the jail of the county 
until he makes due return to such writ or is otherwise 
legally discharged. 

Seo. 1480. The person upon whom the writ is served Return, 
must state in his return, plainly and unequivocally — ^^ 

1. Whether he has or has not the party in his custody, 
or under his power or restraint. 

2. If he has the party in his custody or power, or 
under his restraint, he must state the authority and 
cause of such imprisonment or restraint. 

3. If the party is detained by virtue of any writ, war- 
rant or other written authority, a copy thereof must be 
annexed to the return, and the original produced and 
exhibited to the court or judge on the hearing of such 
return. 

4. If the person upon whom the writ is served had the 
party in his power or custody, or under his restraint, at 
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Body mugt 
be producad, 
when. 



any time prior or subsequent to the date of the writ of 
habeas corpus, but has transferred such custody or re- 
straint to another, the return must state particularly, to 
whom, at what time and place, for what cause, and by 
what authority, sue]) transfer took place. 

5. The return must be signed by the person making the 
same, and, except when such person is a sworn public 
officer, and makes such return in his official capacity, it 
must bo verified by his oath. 

Sec 1481. The person to whom the writ is directed, 
if it is Served, must bring the body of the party in bis 
custody or under his restraint, according to the command 
of the writ, except in the cases specified in the next 
section. 



When hear- 
ing maj 
proceed 
wittioat pro- 
dnctlon of 
the body. 



Healing on 
return . 



Proeeedtnge 
on the hear- 
log. 



Seo. 1482. When, from sickness or infirmity of the 
person directed to be produced, he cannot, without danger, 
be brought before the court or judge, the person in whose 
custody or power he is may state that fact in his return 
to the writ, verifying the same by affidavit. If the coart 
or judge is satisfied of the truth of such return, and the 
return to the writ is otherwise sufficient, the court or 
judge may proceed to decide on such return, and to dis- 
pose of the matter as if such party had been produced on 
the writ, or the hearing thereof may be adjourned until 
such party can be produced. 

Seo. 1483. The court or judge before whom the writ 
is returned must, immediately after the return, proceed 
to hear and examine the return, and such other matters 
as may be properly submitted to their hearing and con- 
sideration. 

Seo. 1484. The party brought before the court or 
judge, on the return of the writ, may deny or controvert 
any of the material facts or matters set forth in the 
return, or except to the sufficiency thereof, or allege any 
fact to show either that his imprisonment or detention is 
unlawful, or that he is entitled to his discharge. The 
court or judge must thereupon proceed in a summary 
Way to hear such proof as may be produced against such 
imprisonment or detention, or in favor of the same, and 
to dispose of such party as the justice of the case may. 
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require, and have fall power and aathority to require and 
compel the attendance of witnesses, by process of sub- 
poena and attachment, and to do and perform all other 
acts and things necessary to a fall and fair hearing and 
determination of the case. 

S£0. 1485. If no legal cause is shown for such impris- wbea eourt 

onment or restraint, or for the continuation thereof, such cuargetbe 
court or judge must discharge such party from the cus- ^' 
tody or restraint under which he is held. 

Seo. 1486. The court or judge, if the time during Wbentore. 
which such party may be legally detained iu custody has 
not expired, must remand such party, if it appears that 
he is detained in custody — 

1. By virtue of process issued by any court or judge of 
the United States, in a case where such court or judge 
has exclusive jurisdiction ; or, 

2. By virtue of the final judgment or decree of any 
competent court of criminal jurisdiction, or of any pro- 
cess issued upon such judgment or decree. 

Seo. 1487. If it appears on the return of the writ that anmodsor 
the prisoner is in custody by virtue of process from any cerMn^ ° 
court of this state, or judge or officer thereof, such pris- 
oner may be discharged in any one of the following cases, 
subject to the restrictions of the last section : 

1. When the jurisdiction of such court or officer has 
been exceeded. 

2. When the imprisonment was at first lawful, yet by 
some act, omission or event which has taken place after- 
wards, the party has become entitled to a discharge. 

3. When the process is defective in some matter of sub- 
stance required by law, rendering such process void. 

4. When the process, though proper in form, has been 
issued in a case not allowed by law. 

5. When the person having the custody of the prisoner 
is not the person allowed by law to detain him. 

6. Where the process is not authorized by any order, 
judgment or decree of any court, nor by any provision of 
law. 

7. Where a party has been committed on a criminal 
charge without reasonable or probable cause. 
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Not to bo 
diichargvd 
for defect 
of form in 
irBrrant. 



Oourt may 
examine wit* 
nesaeaond 
dlflcharge. 
hold to bail 
or recommit. 



Writ fi>r 

porposeaof 

baU. 



Jadge nay 
takebalL 



Jadge, when 
tozemaad. 



Note. — It has been aiiggested to the oommiMioneri to 
omit the seventh subdivision, beoauso there was no provi- 
sion requiring magistrates to have the testimony taken down, 
and therefore the subdivision was inoperative. Instead of 
omitting the subdivision^ we have required the magistrate 
to rednce the testimony to writing. (See i 869.) 

Sec. 1488. If any ferson is commitied to prison or 
is in custody of any officer on any criminal charge, by 
virtue of any warrant of commitment of a justice of the 
peace, such person must not be discharged on the ground 
of any mere defect of form in the warrant of commitment. 

Sko. 1489, If it appears to the court or judge, by affi- 
davit or otherwise, or upon the inspection of the process 
or warrant of commitment and such other papers in the 
proceedings as may be shown to the court or judge, that 
the party is guilty of a criminal offence or ought not to be 
discharged, such court or judge, although the charge is 
defective or unsubstantially set forth in such process or 
warrant of commitment, must cause the complainant or 
other necessary witnesses to be subpoenaed to attend at 
such time as ordered, to testify before the court or judge; 
and upon the examination he may discharge such prisoner, 
let him to bail, if the offence be bailable, or recommit him 
to custody, as may be just and legal. 

Sko. 1490. When a person is imprisoned or detained 
in custody on any criminal charge, for want of bail, such 
person is entitled to a writ of habeas corpus for the pur- 
pose of giving bail, upon averring that fact in his peti- 
tion, without alleging that he is illegally confined. 

Sec 1491. Any judge before whom a person who has 
been committed on a criminal charge may be brought oq 
a writ of habeas corpus, if the same is bailable, may take 
an undertaking of bail from such person as in other cases, 
and file the same in the proper court. 

Sec 1492. If a party brought before the court or judge 
on the return of the writ is not entitled to his discharge, 
and is not bailed, where such bail is allowable, the court 
or judge must remand him to custody or place him under 
the restraint from which ho was taken, if the person 
under wlK)se custody or restraint he was is legally enti- 
tled thereto. 
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Sso. 1493. la cases where any party is held ander ille- Penonin 
gal restraint or custody, or any otner person is entitled be^mmif- 
to the restraint or custody of such party, the judge or court cuBtody. 
may order such party to be committed to the restraint 
or custody of such person as is by law entitled thereto. 

Seo. 1494. Until judgment is given on the return, the nbposition 
court or judge before whom any party may be brought JeSuS' 
on such writ, may commit him to the custody of the oniretara? 
sheriff of the county, or place him in such care or under 
such custody as bis age or circumstances may require. 

Seo. 1495. No writ of habeas corpus can be disobeyed Defect of 
for defect of form, if it sufficiently appear therefrom in J^'t!/"'^ 
whose custody or under whose restraint the party impris^ 
oned or restrained is, the officer or person detaining him, 
and the court or judge before whom he is to be brought. 

Sec. 1496. No person who has been discharfi^ed by the imprimn. 

... . , , , meat alter 

order of the court or judge upon habeas corpus can be discharge, la 
again imprisoned, restrained or kept in custody for the permuted. 
same cause, except in the following cases : 

1. If he has been discharged from custody on a crim- 
inal charge, and is afterwards committed for the same 
offence, by legal order or process. 

2. If, after a discharge for defect of proof, or for any 
defect of th-e process, warrant or commitment in a crim- 
inal case, the prisoner is again arrested on sufficient proof 
and committed by legal process for the same offence. 

Sec. 1497. When it appears to any court or judge, warrant 
authorized b\' law to issue the writ of habeas corpus, that li^adof 
any one is illegally held in custody, confinement or re- tain' 
straint, and that there is reason to believe that such per- 
son will be carried out of the jurisdiction of the court or 
judge before whom the application is made, or will suffer 
some irreparable injury before compliance with the writ 
of habeas corpus can be enforced, such court or judge 
may cause a warrant to be issued, reciting the facts, and 
directed to the sheriff, coroner or constable of the county, 
commanding such officer to take such person thus held 
in custody, confinement or restraint, and forthwith bring 

88 
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him before each conrt or jadge, to be dealt with according 
to law. 



Warrant Seo. 1498. The court or judge may also insert in such 

the person Warrant a command for the apprehension of the person 

uiegai de- charged with such illegal detention and restraint. 

tention. 



Warrant, 
how ezectt* 
ted. 



Seo. 1499. The officer to whom such warrant is deliv- 
ered mast execute it, by bringing the person • therein 
named before the court or judge who directed the issuing 
of such warrant. 



Betnmand Sec. 150U. The pcrsou alleged to have such party 
**'^®'*' ander illegal confinement or restraint may make retura 
to such warrant as in case of a writ of habeas corpus, 
and the same may be denied, and like allegations, proofs 
and trial may thereupon be had as upon a return to a 
writ of habeas corpus. 

Party to be Seo. 1501. If such party is held under illegal restraint 
ti^^^^Saded Or custody, uc must be discharged ; and if not, be must 

be restored to the care or custody of the person entitled 

thereto. 



Writ and Seo. 1502. Any writ or process authorized by this 

£!S^?!^dK chapter may be issued and served on any day or at any 
time. 



aerredat 
any time. 



By whom 
issued and 
when re> 
tamable. 



Seo. 1503. All writs, warrants, process and subpoenas 
authorized by the provisions of this chapter must be issued 
by the clerk ot the court, and, except subpoenas, must be 
sealed with the seal of such court, and served and returned 
forthwith, unless the court or judge shall specify a par- 
ticular time for any such return . 



Where ro< 
tnrnable. 



Seo. 1504i^ All such writs and process, when issued by 
order of a judge, must be returned before him at the 
connly seat, and there heard and determined. 



Damages, Seo. 1505. If any judge, after a proper application is 

reeoTcr^, made, rcfuscs to grant an order for a writ of habeas cor- 

inneorobey pus, or if the officcr Or pcrson to whom such writ may be 

directed refuses obedience to the command thereof, he 

shall forfeit and pay to the person aggrieved a sum not 
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exceeding five thousaDd dollars, to be recovered by action 
in any court of competent jarisdiotion. 

Non. — This oh«pter ii basad opon the habeas oorpns act 
of 1850, and acta amendatory thereof. (Stat 1850, p. SS4 ; 
1854, p. 268 ; 1859, p. 15; 1863, p. 334.) 



CHAPTBH II. 
OF coroners' inquxsts and dutiks of coroners. 

Sbctioit 1510. Coroner to summon Jory to inquire into oause of death in 

eertain oases. 

1511. Jurors to be sworn. 

1512. Witnesses to be summoned. 

1513. Witnesses compelled to attend. 

1514. Yerdiot of jury in writing. What to eontain. 
1516. Testimony in writing, and where filed. 

1516. Exception. 

1517. Coroner to issue warrant, when. 

1518. Form of warrant. 

1519. How serred. 

Sec. 1510. When a coroner is informed that a person conmerto 
has been killed, or has committed suicide, or has suddenly jury to in- 
died ander such circumstances as to afford a reasonable mum of 
ground to suspect that his death has been occasioned by tain °^' 
the act of another by criminal means, be must go to the 
place where the body is, cause it to be exhumed, if it has 
been interred, and summon not less than nine nor more 
than fifteen persons, qualified by law to serve as jurors, 
to appear before him forthwith, at the. place where the 
body of deceased is, to inquire into the cause of the 
death. 



flwora. 



Seo. 1511. When six or more of the jurors attend, jnrorstobe 
they must be sworn by the coroner to inquire who the 
person was, and when, where, and by wl?at means he came 
to his death, and into the circumstances attending his 
death ; and to render a true verdict thereon, according to 
the evidence offered them, or arising from the inspection 
of the body. 



Seo. 1512. Coroners may issue subpoenas for witnesses, witn< 
returnable forthwith, or at such time and place as they m<me 
may appoint, which may be served by any competent 
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WitnesBM 
compelled 
to attend. 



Verdict 
of Jury in 
writing. 



What to 
C(»itain. 



Testimony 
in writing, 
and where 
Hied. 



Coroner to 
iune war- 
rant, when. 



Fonn of 
warrant. 



person. They must summon and examine as witnesses, 
every person who, in their opinion, or that of any of the 
jury, has any knowledge of the facts, and may summon a 
surgeon or physician to inspect the body, and give a pro- 
fessional opinion as to the cause of the death. 

• 
Seo. 1613. A witness served with a subpoena may bo 

compelled to attend and testify, or punished by the coro- 
ner for disobedience, in like manner as upon a subpoena 
issued by a justice of the peace. 

Sec. 1614. After inspecting the body and hearing the 
testimony, the jury must render their verdict and certify 
the same by an inquisition in writing, signed by them, 
and setting forth who the person killed is, and when, 
where and by what means he came to his death ; and if 
be was killed, or his death occasioned by the act of an- 
other, by criminal means, who is guilty thereof. 

■ 

Seo. 1615. The testimony of the witnesses examined 
before the coroner's jury must be reduced to writing by 
the coroner, or under his direction, and foVthwith filed by 
him, with the inquisition, in the office of the clerk of the 
county court of the county. 

Sbo. 1516. If, however, the person charged with the 
commission of the offence is arrested before the inquisi- 
tion can be filed, the coroner must deliver the same, with 
the testimony taken, to the magistrate before whom such 
person may be brought, who must return the same, with 
the depositions and statement taken before him. to the 
office of the clerk of the county court of the county. 

Seo. 1517. If the jury find that the person was killed 
by another, under circumstances not excusable or justi- 
fiable by law, or«that his death was occasioned by the act 
of another by criminal means, and the party committing 
the act is ascertained by the inquisition, and is net in cus- 
tody, the coroner must issue a warrant, signed by him, 
with his name of office, into one or more counties, as may 
be necessary for the arrest of the person charged. 

Seo. 1518. The coroner's warrant must be in substan- 
tially the following form : 
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County of 



The people of the state of California^ to any sheriffs constahlcy 
marshal or policeman in this state : 

An inquisition having been this day found by a coro- 
ner's jury before me, stating that A. B. has come to his 
death by the act of C. D. by criminal means (or as the 
case may be, as found by the inquisition), you are there- 
fore commanded fbrthwith to arrest the above named G. D. 
and take him before the nearest or most accessible magis- 
trate in this county. 

Given under my hand this day of , A. D. 

eighteen . 

B. P., coroner of the county of . 

Seo. 1519. The coroner's warrant may be served in Howserred. 
any county, and the ofBcer serving it must proceed 
thereon, in all respects, as upon a warrant of arrest on an 
information before a magistrate, except that when served 
in another county, it need not be indorsed by a magistrate 
of that county. 

Note. — The preceding chapter is based apon sections 4 
to l4, inclasive, of the act of 1850 (Stat. 1850, p. 264), 
with the amendment of 1862 to section 4 incorporated. 
(Stat. 1863, p. 521, g 1.) 



CHAPTBK III. 

or SEARCH WARRANTS. 

Sectiok 1523. Search warrant defined. 

1524. Upon what grounds it may issue. 

1525. It cannot be issued but upon probable oaoso, etc. 

1526. Magistrates must examine, on oath, complainant, etc. 

1527. Depositions, what to contain. 

1528. When to issue warrant. 

1529. Form of warrant. 

1530. By whom serred. 

1531. OflSeer may brealc open door, etc., to execute warrant. 

1532. May brealc open door, etc., to liberate person acting in his 

aid. 

1533. When warrant may be served in the night 

1534. Within what time warrant must bo executed. 

1535. Officer to give receipt for property taken. 

1536. Property, how disposed of. 

1(37. Return of warrant and delivery of inventory of property 

talten. 
1538. Oopy of inventory, to whom delivered. 
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8eareh war- 
rmt defined. 



Sbotiom 1589. ProoMdingSy if groande of warrant are controverted. 

1640. Property, when to be restored to person from whom it was 

taken. 

1641. Depositions, warrant, etc., to be retomed by magistrate to 

coanty coort 
1542. When magistrate may direot defendant to be searched in his 
presence. 

e 

Seo. 1523. (§ 642.) A search warrant is an order in 
writing, in the name of the people, signed by a magis- 
trate, directed to a peace officer, commanding him to 
search for personal property and bring it before the 
magistrate. 



Upon what 
gronndg It 
majiMoe. 



It cannot be 
iaaiiedbiit 
upon prob- 
able 



elo. 



caoMy 



Seo. 1524. (§ 643.) It may be issued upon either of the 
following grounds : 

1. When the property was stolen or embexzled; in which 
case it may be taken on the warrant, from any place in 
which it is concealed, or from the possession of the person 
by whom it was stolen or embezzled, or from any person 
in whose possession it may be. 

2. When it was used as the means of committing a 
felony; in which case it may be taicen on the warrant 
from the place in which it is concealed, or from the pos- 
session of the person by whom it was used in the com- 
mission of the offence, or from any person in whose 
possession it may be. 

3. When it is in the possession of any person with the 
intent to use it as the means of committing a public 
offence, or in the possession of another to whom he may 
have delivered it for the purpose of concealing it or pre- 
venting its being discovered; in which case it may be 
taken on the warrant from such person, or from any 
place occupied by him or under his control, or from the 
possession of the person to whom he may have so deliv- 
ered it. 

Note. — We have extended the provisions of section 648 
of the criminal practice act, to the end that a search warrant 
may be issued to search for akid take property when it was 
used as the means of committing a felony, or where it is 
in the possession of a person with intent to use it in the 
commission of a felony, and to kindred oases. (See also 
N. Y. Cr. Pr. { 8«2.) 

Sec. 1525. (§ 644.) A search warrant cannot be issued 
but upon probable cause, supported by affidavit naming 
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or describing the person, and partioalarly dosoribing the 
property and the place to be searched. 

Const, art. I, { 19, 

Seo. 1526. (§ 645.; The*magi8trate must, before issuing ungistntM 

1 . , , 1 • ' 1 most exam- 

the warrant, examine on oath the complainant, and any inoonoiith, 
witnesses he may produce, and take their depositions in tSt^vt^' 
writing, and cause them to be subscribed by the parties 
making them. 

Sbg. 1527. (§ 646.) The depositions must set forth the DepodtionB, 
facts tending to establish the grounds of the application, tein. 
or probable cause for believing that they exist. 

Seo. 1528. (§647.) If the magistrate is thereupon sat- when to 
isfied of the existence of the grounds of the application, nnt. 
or that there is probable cause to believe their existence, 
be must issue a search warrant, signed by bim with his 
name of office, to a peace officer in his county, commanding 
him forthwith to search the person or place named, for 
the property specified, and to bring it before the mag- 
istrate. 

Sbg. 1529. (§648.) The warrant must be in substan* Formof 
tially the following form : 



County of- 



2%€ people of the state of California to any sheriffs constable, 
marshal or policeman in the county of — : 

Proof by affidavit having been this day made before me 
by (naming every person whose affidavit has been taken), 
that (stating the grounds of the application, according to 
section fifteen hundred and twenty-five, or, if the affidavit 
be not positive, that there is probable cause for believing 
that) (stating the ground of the application in the same 
manner), yon are therefore commanded, in the day time 
(or at any time of the day or night, as the case may be, 
according to section fifteen hundred and thirty-three), to 
make immediate search on the person of C D. (or in the 

house situated , describing it or any other place to 

be searched,' with reasonable particularity, as the case 
may be) for the following property : (describing it with 
reasonable particularity); and if you find the same or 
any part thereof, to bring it forthwith before me at 
(stating the place). 

Given under ray hand, and dated this day of 

— — , A. D. eighteen — . 

E. F., justice of the peace (or as the case may be). 
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By whom 
■erved. 



Sec. 1530. (§ 640.) A search warrant may in all cases 
be served by any of the officers mentioned in its direc- 
tionS) bat by no other person^ except in aid of the officer 
on h\s requiring it, he being present and acting in its 
execution. 



Officer maj 
break open 
door, eto., 
toezecnto 
warrant. 



Seo. 1531. (§ 650.) The officer may break open any 
outer or inner door or window of a house, or any part of 
a house, or anything therein, to execute the warrant, if, 
after notice of his authority and purpose, he is refused 
admittance. 



May break Seo 1532. (§ 651.) He may break open any outer or 
e£°totfb- inner door or window of a house, for the purpose of liber- 
I^n/i^^ ating a person who, having entered to aid him in the 
***** execution of the warrant, is detained therein, or whea 

necessary for his own liberation. 

When war. Sso. 1533. (§ 652.) The magistrate must insert a direc- 

MiT<^l^uie tion in the warrant that it be served in the day time, 

^ ^' unless the affidavits are positive that the property is on 

the person or in the place to be searched, in which case 

he may insert a direction that it be served at any time 

of the day or night. 

within what Seg. 1534. (§653.) A search warrant must be executed 

time war- ^ ' 

rant mart be and rctumcd to the magistrate who issued it within tea 
days after its date; after the expiration of this time the 
warrant, unless executed, is void. 

Officer to Sec. 1535. (§ 654.) When the officer takes property 

^property uudcr the Warrant,' he must give a receipt for the prop- 
erty taken (specif^nng it in detail) to the person from 
whom it was taken by him, or in whose possession it was 
found ; or, in the absence of any person, he must leave it 
in the place where he found the property. 



taken. 



Property, 

bowdimoMd 

oC 



Seo. 1636. (§ 655.) When the property is delivered to 
the magistrate, he must, if it was stolen or embezzled, 
dispose of it as provided in sections fourteen hundred and 
eight to fourteen hundred and thirteen, inclusive. If it 
was taken on a warrant issued on the grounds stated in 
the second and third subdivisions of section fifteen hun- 
dred and twenty-four, be must retain it in his possession. 



OF CALIFORNIA. 305 

flubject to the order of the conrt to which he is required 
to return the proceedings before him, or of any other 
court in which the offence in respect to which the property 
taken is triable. 

Sio. 1637. (5 656.) The oflScer must forthwith return lutnniof 

^" ' 1 I . • warrant mmI 

the warrant to the mairistrate, and deliver to him a written deUTery or 

inTentory 

inventory of the property taken, made publicly or in the of propwty 
presence of the person from whose possession it was taken, 
and of the applicant for the warrant, if they are present, 
verified by the affidavit of the officer at the foot of the 
inventory, and taken before the magistrate iat the time, 
to the following effept : " I, R. S., the officer by whom 
this warrant was executed, do swear that the above in- 
ventory contains a true and detailed account of all the 
property taken by me on the warrant." 

Sso. 1588. (§ 657.) The magistrate must thereupon, Copjof 
if required, deliver a copy of the inventory to the person towbom ' 
from whose possession the property was taken, and to the 
applicant for the warrant. 

» 

Seo. 1589. (§§ 658, 659.) If the grounds on which the PzoMedingp. 
warrant was issued be controverted, he must proceed to wmatare 
take testimony in relation thereto; and the testimony ^^ 
of each witness must be reduced to writing, and authen- 
ticated in the manner prescribed in section eight hundred 
and sixty-nine. 

Seo. 1540. (§ 660.) If it appears that the property pnyperty, 

taken is not the same as that described in the warrant, JJl^oredto 

or that there is no probable cause for believing the exist- S^^^^ 

ence of the grounds on which the warrant was issued, the *^'"' 
magistrate must cause it to be restored to the person from 
whom it was taken. 

Seo. 1541. (§661.) The magistrate must annex to- Depodttons, 

gether the depositions, the search warrant and return, «tc, tobe 

and the inventory, and return them to the next term of mJ^^rtnte^ 

the county court having power to inquire into the offences !!^^rt!° 
in respect to which the search warrant was issued, at or 
before its opening on the first day. 

89 
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When mag- 
istrate may 
direct de- 
fendant to be 
searched in 
his presence. 



Seo. 1542. (§ 664.) When a person charged with a 
felony is sapposed by the magistrate before whom be is 
brought to have on his person a dangerous weapon, or 
anything which may be used as evidence of the commis- 
sion of the oifence, the magistrate may direct him to be 
searched in his presence, and the weapon or other thing 
to be retained, sabject to his order or to the order of the 
court in which the defendant may be tried. 

KoTB. — This ohapter is based upon the sections of the 
criminal practice act of 1861 referred to by the figares in 
parentheses. 



CHAPTEJR lY. 



PROOEEDINOS AGAINST FUGITIVES FROM JUSTICE. 

SionoH 1647. Rewards for the apprehension of fun^tives from justice. 
1648. Fugitives from another state, when to be delivered up. 
1549. Magistrate to issue warrant. 

1660. Proceedings for the arrest and commitment of the person 

charged. 

1661. When and for what time to be committed. 

1662. His admission to bail. 

1663. Magistrate must notify district attorney of the arrest. 

1664. Duty of the district attorney. 

1665. Person arrested, when to be discharged. 

1656. Magistrate to return bis proceedings to the next coanty 
court. Proceedings thereon. 

1667. Fugitives from this state. Accounts of persons employed in 

procuring surrender, to be paid out of the state treasury. 

1668. No fee or reward to be paid to or received by any public 

officer procuring the surrender of fugitives, etc. 

Rewards for Seo. 1547. The govcmor may offer a reward, not 
hensioa'of exceeding one thousand dollars, payable out of the gen- 
frjmjoitioe. eral fund, for the apprehension — 

1. Of any convict who has escap'ed from the state 
prison ; or, 

2. Of any person who has committed, or is charged with 
the commission of, an offence punishable with death. 

NoTs. — Fouoded upon the act concerning rewards (Stat. 
1861, p. 443). 

Fugitives Sec. 1548. (§ 665.) A person charged in any state of 

rtate.when' the United States with treason, felony or other crime, 
et«aiip. ^' who flees from justice and is found in this state, must, on 
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demand of the exeoative authority of the state from 
which he fled, be delivered up by the governor of this 
state, to be removed to the state having jurisdiction of the 
crime. 

Sec. 1549. (§ 666.) A magistrate may issue a warrant Magistrate 
for the apprehension of a person so charged, who flees warrant. 
from justice and is found in this state. 

S£0. 1550. C§667.) The proceed infi^s for the arrest and ProoMdings 
commitment of a person charged are in all respects sim- and commit- 
ilar to those provided in this code for the arrest and com- peraon 
mitment of a person charged with a public ofl^ence com- 
mitted in this state, except that an exemplified copy of 
an indictment found, or other judicial proceedings had 
against him in the state in which he is charged to have 
committed the offence, may be received as evidence before 
the magistrate. 

Sec. 1551. (§668.) If, from the examination, it appear whenand 
that the accused has committed the crime alleged, the Smrtobe 
magistrate, by warrant reciting the accusation, must com- **™°*^*^ 
mit him to the proper custody in his county, for such time, 
to be specified in the warrant, as the magistrate may deem 
reasonable, to enable the arrest of the fugitive under the 
warrant of the executive of this state, on the requisition 
of the executive authority of the state in which he com- 
mitted the offence, unless he gives bail as provided in the 
next section, or until he is legally dischargea 

Sec. 1552. (§ 669.) The magistrate may admit the HiaadmiB- 
person arrested to bail by an undertaking, with sufficient '***°**^*^^ 
securities, and in such sum as he deems proper, for his 
appearance before him at a time specified in the under- 
taking, and for his surrender to arrest upon the warrant 
of the governor of this state. 

Seo. 1553. (§670.) Immediately upon the arrest of the Magistnte 
person charged, the magistrate must give notice thereof S^^^e? 
to the district attorney of the county. thlTtJpitf 

Seo. 1554. (§671.) The district attorney must imme- Dntyoftbo 
diately thereafter give notice to the executive authority ^Swj. 
of the state, or to the prosecuting attorney or presiding 
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proceeding! 
to the next 
county conrt 
Proceedings 
thereon. 



jadge of the coart of the city or coanty within the state 
having jarisdietion of the offence, to the end that a demand 
may be made for the arrest and sarrender of the person 
charged. 

Person ar- Seo. 1555. (§672.) The person arrested must be dis- 

tobe^. charged from custody or bail, unless, before the expiration 

of the time designated in the warrant or undertaking, be 

is arrested under the warrant of the governor of this state. 

Sec. 1556. (§ 678.) The magistrate must return his 
proceedings to the next county court of the county, which 
must thereupon inquire into the cause of the arrest and 
detention of the person charged, and if he is in custody, 
or the time for his arrest has not elapsed, it may discharge 
him from detention, or may order* his undertaking of 
bail to be cancelled, or may continue his detention for a 
longer time, or readmit him to bail, to appear and sur- 
render himself within a time to be specified in the under- 
taking. 

Seo. 1557. (§ 674.) When the governor of this state, 
in the exercise of the authority conferred by section two, 
article four, of the constitution of the United States, or 
by the laws of this state, demands from the executive 
authority of any state of the United States, or of any 
foreign government, the surrender to the authorities of 
this state of a fugitive from justice, who has been found 
and arrested in such state or foreign government, the 
accounts of the person employed by him to bring back 
such fugitive must be audited by the board of examiners 
and paid out of the state treasury. 

Statutes of 1854, p. 109. 

Seo. 1558. No compensation, fee or reward of any 
kind can be paid to or received by a public officer of this 
state, or other person, for a service rendered in procuring 
from the governor the demand mentioned in the last sec- 
tion, or the surrender of the fugitive, or for conveying 
him to this state or detaining him therein, except as pro- 
vided for in such section. 

N. T. Cr. Pr. 2 907. 

KoTB. — This chapter, except the first and last sectionfl 
thereof, is haeed upon the sectious of the criminal practice 
act referred to by the figurea in parentheses. 



FogitiTes 
from this 
state. 



Aoconnts 
of persons 
emplojed in 
procuring 
surrender to 
be paid out 
of the state 
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etc. 
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CHAPTER V. 

MIBCSLLANEOUS PROVISIONS BESPEOTINa SPECIAL PROCEED- 

INQS OF A CRIMINAL NATURE. 

Skctiqn 1562. Parties to special proceedings, how designated. 

1563. Entitling affidavits. 

1564. Subpoenas. 

Sec 1562. The party proBecating a special proceed- Partiesto 
\ng of a crimiDal nature is desigoated in this code as the S^d^r* 
complainant, and the adverse party as the defendant. n^ted. ^' 

Sec. 1563. The provisions of section foarteen hundred sntitUDg 
and one, is respect to entitling affidavits are applicable 
to such proceedings. 

Sec. 1564. The courts and magistrates before whom snbpoeoas. 
such proceedings arc prosecuted may issue subpoenas for 
witnesses, and punish their disobedience in the same man- 
ner as in a criminal action. 

N. Y. Cr. Pr. Jg 1036, 1037, 1038, 



TITLE XIII. 

PROCEEDINGS FOR BRINGING PERSONS IMPRISONED IN THE 
STATE PRISON, OR THE JAIL OP ANOTHER COUNTY, 
BEFORE A COURT. 

Sbctiok 1567. Persons imprisoned in the state prison or the jail of another 

oonnty, how brought before a court. 

Sec. 1567. (§ 683.) When it is necessary to have a Penonim. 
person imprisoned in the state prison brought before any the state 

. J . ^••11- 1 A pri*on or the 

court, or a person imprisoned m a county jail brought Jan of an. 

before a court sitting in another county, an order for how'brou^ht 

that purpose may be made by the court and executed by qoart!'^ 
the sheriff of the county where it is made. 

Statutes of 1851^ p. 212. 
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TITLE XIV. 

DISPOSITION OF FINES AND FORFBITURBS. 
Sbcttoh 1570. FineB and forfeitnres, how disposed of. 

fineaand Sec. 1570. (§679.)' All fioes aod forfeitures collected 

forfeitures, ^*^ ' 

bowdispoeed in any court must be applied to the payment of the costs 
of the case in which the fine is imposed or the forfeiture 
incurred, and after such costs are paid, the residue must 
be paid to the county treasurer of the county in which 
the court is held. 

SUtates of 1851, p. 212. 



PA.IIT III. 



OF THE STATE PRISON AND COUNTY JAILS. 



PART III. 

OF THE STATE PRISON AND COUNTY 

JAILS. 



TITLE I. 



OF THE STATE PRISON AND THE DISCHARQ^ OF PRISONERS 
THEREFROM BEFORE THEIR TERM OF SERVICE EXPIRES. 

Chapter I. Of the state prison, 

II. 0/ (he discharge of prisoners be/ore the expi- 
ration of their term o/ service. 



CHAPTER I. 

OF THE STATE PRISON. 

• 

Sbctzon 1573. Undor the charge and control of a board of directors. 

1574. President pro tem. of senate, when to act as director, eto. 

1575. Compensation of directors. 

1576. Board mast adopt rules and regulations. 

1577. Board may appoint warden and other offioers. 

1578. Duties of clerk and other officers. 

1579. Monthly reports of officers. 

1580. Board must keep account of the funds received, etc, and 

report to the governor. 

1581. Persons convicted of offences against the United States to 

be received in the prison. 

1582. Disposition of insane prisoners. 

1583. State prison fund. 

1584. State prison fund, how disbursed. 

1585. Board cannot contract debts. 

Sec. 1573. The state prison is under the charge, con- under the 

trol and superintendence of a board of directors, consist- jSSroirf^a 

ing of the governor, lieutenant-governor and secretary dSSwi. 

of state. 

40 



314 ' . PENAL CODE 

proBideiit Seo. 1574. Ill caso of a vacancy in the office of liea- 

^86Wkte, tenant-governor, the president j7ro tern, of the senate may 

as directOT, perform the duties and receive the compensation provided 



etc. 



for the lienten ant-governor. 



OompeoM. Sec. 1575. The board of directors are to receive the 
dilators. sum of scvcnty-five dollars per month, each, for expenses 
incurred by them ; in addition to which the lieutenant- 
governor is paid the sum of ten dollars per day for each 
day's services rendered, in the performance of any duty 
at the prison. 

Board must Seo. 1576. The board mnst adopt rules and regula- 

andregnia- tious for the discipline of prisoners and the government 

of the prison, j^hich rules must be printed, and copies 

thereof furnished to every officer appointed by the board. 

Board maj Seo. 1577. The board may appoint a warden, clerk, 

denand^"^" and such Other officers as may be necessary for the man- 
other officers X J /• 1 • ^ a.U 

agement and safe keeping of the prisoners 

Datieaof Seo. 1578. The clcrk must keep a record of the trans- 

o^erofflcera actions of the board, and be and the warden and other 

officers appointed must perform such other duties as are 

required by the board, or the rules and regulations 

adopted thereby. 

Monthly Seo. 1579. The warden and other officers appointed 

offlcera. must make a monthly report to the board, which must 

contain a statement of business done and transactions had 

in their several departments. 

Board nmit Seo. 1580. The board must keep correct accounts of 

keep aooonnt ' 

oftheAindB all funds rcceivcd from proceeds of convict' labor and 

receiTed. 

etc., and appropriate such funds to the maintenance of the con- 
report to the * * 
goTemor. victs and to the payment of prison expenses, and must 

make a full report to the governor on the first Monday of 
each August next before the assembling of the legislature, 
which report must contain a complete statement of the 
number and condition of the prisoners at the prison ; the 
number and character of officers they have appointed, 
and the monthly pay received by each ; the amount of 
expenses incurred, and for what; the amount and con- 
dition of personal property, belonging to the state, con- 
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ft 

nected with the state prisoD ; and the actaal condition of 
the baildings and property. 

Sec. 1581. The authorities of the state prison must Penone 
receive into the pnson any person convicted of an onence or offences 
against the United States, and keep such person in soli- ^. tobe 
tary confinement or at hard labor, or in confinement ^primiu 
with or without hard labor, as provided in tne order of 
the court pronouncing sentence, until legally discharged, 
the United States supporting such convict, and paying 
the expenses of the execution of his sentence. 

Seo. 1582. When the physician, warden and captain of Dtepodtion 
the yard, of the state prison, after an examination, are of pHtonan. 
opinion that any prisoner is insane, they must certify the 
fact under oath to the governor, who may, in his discre- 
tion, order the removal of such prisoner to the insane 
asylum. As soon as the authorities of the asylum ascer- 
tain that such person is not insane, they must immedi- 
ately notify the warden of that fact, and thereupon the 
warden must cause such prisoner to be at once returned 
to the prison, if his term of imprisonment has not expired. 



Seo. 1583. The moneys appropriated by the legislature guteprtoon 
and the proceeds of the labor of prisoners constitute the 
state prison fund. 



fund. 



Seo. 1584. The moneys in the state prison fund are gtateprfma 
applicable to the payment of the expenses of the prison, ^Bbliz«^ 
and the salaries of the directors and ofiicers thereof. The 
expenses and salaries must be audited and allowed by a 
board of examiners of state prison accounts, consisting 
of the attorney -general, treasurer and controller; after 
which, upon the order of the board of directors, the con- 
troller must draw his warrant on the treasurer therefor, 
and the treasurer must pay the same out of such fund. 

Seo. 1585. The board of directors cannot contract any sowdoui- 
debt or incur any liability binding upon the state. debts. 

Note. — The preceding obapter ia based upon the foUowing 
statutes : 1858, p. 259, J$ 4, 5, 9, 10, 11, 12 ; 1860, p. S41, 
I 1 ; 1864, p. 24, i 1 ; 1868, p. 141, { 1. 
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CHAPTER II. 



Credits ibr 
foodbehft- 
Tior, how 
and when 
allowed. 



OF THE DISCHARGE OF PRISONERS BEFORE THE EXPIRATION 

OF THEIR TERM OF SERVICE. 

■ 

Sbotiox 1590. Credits for good behavior, how and when allowed. 

1591. Credits, when forfeited. 

1592. Board to make rales and regulations to carry the proristons 

of this chapter into effect. 

1593. Board, when to report credits to governor. 

1594. Farther powers of the board. 

. 1595. Board mast report to the legislatare prisoners whom thej 
think shoald be pardoned. Governor may pardon if 
legislatare recommend. 

Sec 1590. The board of state prison directors mast 
grant to every prisoner confined in the state prison, who 
well behaves himself, and who performs regular labor 
during good health, either for the state authorities or in 
the employ of any contractor using convict labor, a credit 
of five days for each month of such regular work and 
good behavior during the first two years of his imprison- 
ment; of six days for each month of the third and fourth 
years; of seven days for each month of the fifth and sixth 
years; of eight days for each month of the seventh and 
eighth years; of nine days for each month of the ninth 
and tenth years; and of teh days for each month after 
ten years. Such credit is computed in favor of every such 
convict as a commutation of sentence, and is deducted 
from the entire term of penal servitude to which he has 
been sentenced. 



Credits, 
when for- 
feited. 



Seo. 1591. The rule of commutation fixed in the pre- 
ceding section is to be so applied as that any refusal to 
labor, a breach of the prison rules, or other misconduct, 
works a forfeiture of the credits of time thus earned, or 
such part of it as the warden or resident director may 
determine, subject to confirmation or rejection by the 
board of directors, on appeal by the prisoner. Unless 
the board, on appeal, at its first session thereafter, rejects 
the forfeiture, it is confirmed. Credits once forfeited can- 
not be restored except by the board, and then only when 
circumstances render such restoration urgently necessary. 
The above provisions apply to all persons now impris- 
oned in the state prison, and the commutation must be 
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compated from April fourth, A. D, eighteen hundred and 
sixty-four. 

Statntes of 1807-8, p. 675» i 1. 

KoTB. — The confirmation or r^ection clanae, as also that , 
authorizing the warden or resident direotor to adjudge the 
forfeiture, is a suggestion of Goremor Holden. 

Sec. 1592. The board may make such rules and regu- 
lations as may be necessary to carry into effect the pro- 
visions of this chapter, and may declare and establish a 
proper scale or rate of debits and credits for good conduct 
or misconduct, which shaU accompany the rules of disci- 
pline of the prison ; and in a book, to be kept for that 
purpose, must cause to be entered up, at the end of each 
month, the result of credits to which each prisoner may 
be entitled, and on the first day of each month announce 
such result to the prisoners. Every contractor employing 
convict labor must keep a similar record of the conduct 
of all prisoners employed by him, and submit the same 
for inspection to the board, at the end of each month, 
who must take the same into consideration in making up 
their decision. 

Statutes of 1863-4, p. 356, g 2. 



Board to 
make rules 
and regn- 
lationH to 
earry the 
pnndslons of 
this chapter 
intoeffact. 



Sec. 159S. At the end of every month the board must 
report to the governor of this state the names of all pris- 
oners whose terms of imprisonment are about to expire, 
by reason of the benefits of this chapter, giving in such 
report the terms of their sentences, the date of imprison- 
ment, the amount of total credits to the date of such 
report, and the date when their service would expire by 
limitation of sentence. The governor, at the expiration 
of the term for which any prisoner has been sentenced, 
less the number of days allowed and credited to him, must 
order the release of such prisoner, by an order under his 
hand, addressed to the warden of the prison, in such mode 
and form as he may deem proper, and with or without 
restoration to citizenship, according in his discretion. 

Statutes of 1867-8, p. Ill, J 1 ; 1863-4, p. 866, {{ 4, 5. 



Board, whea 
to report 
oredAsto 
goTemor. 



Skc. 1594. The board must grant and enter up in favor Fmther 
of such prisoners whom ihey may deem worthy, by rea- SSTSoard. 
son of good conduct and industry, during the twelve 
months prior to the fourth day of April, A. D. eighteen 
hundred and sixty-four, the credits authorised by section 
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Ooremor 
mayiMurdon 
if legiilature 
reoommend. 



fifteen hundred and nioety, not exceeding tnirty days, 
the same to be deducted from the term of their impris- 
onment. 

8tatat«8 of 1867-8, p. 675, { 1. 

• 

Seo. 1595. The board must report to the legislature, 
at each regular session, the names of any persons confined 
in the state prison, whD, in their judgment, ought to be 
pardoned and set at liberty on account of good conduct 
or unusual terms of sentence, or any other cause which 
in their opinion should entitle such prisoners to a pardon. 
Whenever the legislature, by a -majority of both houses, 
recommend to the governor that any or all of the persons 
reported be pardoned by him, he may thereupon pardon 
such prisoners. 

Note. — ^This chapter embraces the provisions of an act to 
confer farther powers upon the governor of this state, in ro- 
lation to the pardon of oriminals, approved April 4th, 1864 
(Stat. 1863-4, p. 356) ; an act to amend above cited act, 
approved March 7th, 1868 (Stat 1867-8, p. Ill); an act 
to amend above cited act, approved March 30th, 1868 
(Stat. ,1867-8, p. 675), and an act to authorize the board 
of state prison directors to reoommend the pardon of con- 
victs in the state prison, approved March 9th, 1868 (Stat. 
1867-8, p. 116). 
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Prisoners committed must be actually confined. 

Sheriff to receive prisoners committed by United States 
courts. 
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When jail of a contiguous county may be used. 
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Prisoners may be removed in case of fire. 
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Sec. 1597. The common jails in the several counties County jaiii, 

'' , by whom 

of this state are kept by the sheriffs of the counties in kept and for 

' ^ what tued. 

which thoy are respectively situated, and are used as 
follows : 

1. For the detention of persons committed in order to 
secure their attendance as witnesses in criminal cases. 

2. For the detention of persons charged with crime 
and committed for trial. 

3. For the confinement of persons committed for con- 
tempt, or upon civil process, or by other authority of law. 

4. For the confinement of persons sentenced to impris- 
onment therein upon a conviction for crime. 

Sko. 1598. Each county jail must contain a sufficient Rooms 
number of rooms to allow all persons belonging to either cContyjaiu. 
one of the following classes to be confined separately and 
distinctly from persons belonging to either of the other 
classes : 

1. Persons committed on criminal process and detained 
for trial. 

2. Persons already convicted of crime and he^d under 
sentence. 

3. Per ons detained as witnesses or held under civil 
process, or under an order imposing punishment for a 
contempt. 

4. Males separately from females. 

Sfio. 1599. Persons committed on criminal process and Prisonenito 

be claaaified. 

detained for trial, persons convicted and under sentence, 
and persons committed upon civil process, must not be 
kept or put in the same room, nor shall male and femaie 
prisoners (except husband and wife) be kept or put in the 
same room. 

Sec. 1600. A prisoner committed to the county jail for priwnen 

..■ ., .^. * t.* t* i.i> committod 

trial or lor examination, or upon conviction tor a public must be 
offence, must be actually confined in the jail until he is ^n^. 
legally discharged ; and if he is permitted to go at large 
out of the jail, except by virtue of a legal order or process, 
it is an escape. 

Seo. 1601. The sheriff must receive and keep in the \^l\y^ 
county jail any prisoner committed thereto by process or S^fttod 
order issued under the authority of the United States, ^^IsSit 
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until he is discharged according to law, as if he had been 
committed ander process issued under the authority of 
this state ; provision being made by the United States for 
the support of such prisoner. 

SjSan' Sec. 1602. A sheriflf, to whose custody a prisoner is 

awenbiefor committed, as provided in the last section, is answerable 

Bftfe keeping i 

of irochpris- for his s..fc keepinfi^ in the courts of the United States, 

oneiB. * 

according to the laws thereof. 
When Jail of SjEC. 1603. When there is no jail in the county, or 

a contiguouB ••' "^ ' 

county may when the jail becomes unfit or unsafe for the confinement 

be used. *^ 

of prisoners, the county judge may, by a written appoint- 
ment filed with the county clerk, designate the jail of a 
contiguous county for the confinement of the prisoners 
of his county, er of any of them, and may at any time 
modify or annul the appointment. 

Statutes of 1851, p. 191. 



Keeper of 
jail in con< 
tlguons 
county tol 
roceiTe 
priBODerSb 



When Jail in 
contignous 
county to 
cease to be 
used. 



Seo. 1604. A copy of the appointment, certified by the 
county clerk, must be served on the sheriff or keeper of 
the jail designated, who must receive into his jail all 
prisoners authorized to be confined therein, pursuant to 
the last section, and who is responsible for the safe keep- 
ing of the persons so committed, in the same manner and 
to the same extent as if he was sheriff of the county for 
whose use his jail is designated, and with respect to the 
persons so committed he is deemed the sheriff of the 
county from which they were removed. 

Statates of 1851, p. 191. 

Sec 1605. When a jail is erected in the county for the 
use of which the designation was made, or its jail is ren- 
dered fit and safe for the confinement of prisoners, the 
county judge ot that county must, by a written revoca- 
tion, filed with the county clerk thereof, declare that the 
necessity for the designation has ceased and that it is 
revoked. 



Prtoonento 
be returned 
to proper 
county. 



8eo. 1606. The county clerk must immediately serve 
a copy of the revocation upon the sheriff of the county, 
who must thereupon remove the prisoners to the jail of 
the county from which the removal was had. 
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Seo. 1607. When a couDty jail, or a bailding contiga- pnaonera 
0U8 to it, is on fire, and there is reason to apprehend that remoTedin 
the prisoners may be injured or endangered, the sheriff 
or jailer must remove them to a safe and convenient place 
and there confine them as long as it may be necessary to 
avoid the danger. 

Sec. 1608. When a pestilence or contafi^ious disease P^J-oneri 

f^ «^ ma J be 

breaks out in or near a jail, and the physician thereof cer- femoTed 
tifies that it is liable to endanger the health of the pris- pestilence. 
oners, the county judge may, by a written appointment, 
designate a safe and convenient place in the county, or 
the jail of a contiguous county, as the place of their con- 
finement. The appointment must be filed in the office of 
the county clerk, and authorize the sheriff to remove the 
prisoners to the place or jail designated, and there con- 
fine them until they can be safely returned to the jail 
from which they were taken. 

Seo. 1609. A sheriff or jailer upon whom a paper in a ?»?•" 
judicial proceeding, directed to a prisoner in his custody, jaiieribc 
is served, must forthwith deliver it to the prisoner, with 
a note thereon of the time of its service. For a neglect 
to do so, he is liable to the prisoner for all damages occa- 
sioned thereby. 

Sec. 1610. The sheriff, when necessary, may, with the oaanifor 
assent in writing of the county judge, or, in a city, of the 
mayor thereof, employ a temporary guard for the protec- 
tion of the county jail, or for the safe keeping of prison- 
ers, the expenses of which are a county charge. 

Sec. 1611. The sheriff must receive all persons com- sheriff to 
mitted to jail by competent authority, and provide them P^udniy 
with necessary food, clothing and bedding, for which he ®®°*™*"**- 
shall be allowed a reasonable compensation, to be deter- 
mined by the board of supervisors, and, except as pro- 
vided in the next section, to be paid out of the county 
treasury. 

Sec. 1612. Whenever a person is committed upon pro- prioonen on 
cess in a civil action or proceeding, except when the ShJifSJ??? 
people of this state are a party thereto, the sheriff is not ^•"***^**- 

41 
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bound to receive sach person, unless secnrity is given on 
tbe part of the party at whose instance the process is 
issued, by a deposit of money, to meet the expenses for 
him of necessary food, clotbing and bedding, or to detain 
such person any longer than these expenses are provided 
for. This section does not apply to cases where a party 
is committed as a punishment for disobedience to the 
mandates, process, writs or orders of court. 

NoTB. — The preceding chapter is based upon the statatee 
of 1851, p. 191, 2§ 17, 19, 20, 21, 22, 28, 24, 25, 26, 28, 29, 
30, 31, 82, 40, 42. 
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manner of denial of. 
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plea of guilty of. 

trial of. 

parties to, entitled to process for witnesses 

judgment on conviction 

appeal, bow taken 
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See Warrant op Arrest. 
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256 


1287 


258 


1279 


257 


1288 


258 


1317 


263 


1280 


267 


1281 


267 


1284 


257 


1286 


257 


1286 


358 


1287 


258 


1291 


258 


1292 


259 


1295 


259 


1296 


259 


1297 


259 


l.'iOO 


259 


1315 


263 


1316 


263 


1371 


274 


1490 


296 


1491 


296 


1552 


307 



613 



45 
48 



158 
159 



242 
243 



315 



132 



17 
18 



40 
40 



57 
58 



72 



609 


131 


614 


132 


933 


192 


979 


200 


934 


192 


980 


201 


935 


192 


981 


201 


936 


192 


983 


201 


982 


201 
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BENCH WARRANT. {Continued.) 

when must issue after judgment 

form of. 

service of. 

BETTING. 

on oleotions 

HIAS. 

of officer summoning jury 

ground of challenge for implied 

trial for actual ^ 

BIGAMY. 

defined , 

ib 

punishment of. 

jurisdiction of indictment for. 

oTidonce on trial for 

BILL. 

making or uttering fictitious.... 

presenting false, to public officer for payment 

altering draft of, in legislature 

altering enrolled copy of.. 

BILL OF EXCEPTIONS. 

in what cases may be taken 

when to be settled and signed 

what to contHin 

See ExcBPnoHS. 

BILL OF LADING. 

destroying ^. 

making false 

issuing fictitious .^ 

erroneous, issued in good faith 

issued by warehouse, must be cancelled, when 

BIRDS. 

killing, trapping, etc., in cemeteries 

BIRTH OF CHILD. 

fraudulent pretenceaas to....» 

BONDS. 

forgery of. 

See SiiCDRiTir. 

BOOKS. See Publication. 

BRANDS. 

altering or defaoing.„ 

BRIBERT. 

of members of legislative caucuses 

of execntive officers ; 

of members of legislature • 

ib 

of jurors, judicial officers, referees, etc 

of witnesses 

ib 

of certain officers 

of telegraph operator.. 



1196 
1197 
1198 



60 



357 



240 

240 
241 



21 



1064 
1074 
1084 ' 


214 
216 
218 


281 
282 
283 
785 
1106 


64 

64 

65 

168 

222 


476 
72 
83 
84 


104 
23 
25 
25 


1170 
1171 
1175 


235 
235 
236 


355 
541 

577 
579 
582 


80 
116 
123 
124 
125 


598 


128 


156 


39 


470 


101 



80 



57 


21 


67 


22 


85 


26 


86 


26 


92 


27 


137 


35 


138 


35 


165 


41 


641 


138 
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BRIBES. 

defined 

asking or reoeiving 

BRIDGE. 

maintaining anlawfally , 

fast riding or driving on 

crossing toll, withoat paying.. 

injury to railroad 

injury to other 

burning , 

destroying or injuring 

BUGGERY. See Cbimk against Nature. 

BUILDING. 

letting, for lottery purposes 

defined 

" inhabited," defined 

ownership of, in case of arson 

• burning, not subject of arson 

using gunpowder in destroying or ii^nring , 

BUOYS. 

removing 

mooring vessels to 

BURDEN OF PROOF. 

when shifts on trial for mnrder. 

BURGLARY. 

defined 

punishment of. 

having burglars' tools with intent to commit... 
jurisdiction of indictment for, in certain cases 

BURGLARS' TOOLS. 

having in possession.. 

BURIAL. See Dkad Bodt. 

BURNING. 

defined 

building not subject of arson 

bridge , 

BUYING DEMANDS. 

in suit, by attorney 

c 

CALENDAR. 

to be prepared by clerk of oonrt , 

order of disposing of issues on 

CAMP MEETING. 

selling liquors at 

ib.. 

CARRIERS. 

refusing to receive passengers 

CARS. See Railroads. 



7 


4 


58 


U 


385 


86 


388 


87 


389 


87 


587 


125 


588 


126 


600 


128 


fi07 


131 



1105 



459 
460 
466 
786 



466 



451 
600 
600 



161 



1047 
1048 



304 
305 



365 



326 


74 


448 


98 


449 


98 


452 


98 


600 


128 


601 


129 


609 


131 


614 


132 



222 



100 
100 
101 
168 



101 



98 
128 
128 



40 



211 
211 



69 
69 



82 
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GASES. 



refilling, bearing trade marks. 



CEMETERIES. 

defacing tombs, etc., in. 
killing birds in... 



CERTIFICATE. 

given falsely by public oflScers, 
of magistrates, on depositions, 



CHALLENGE. 

grand jaror acting after it has been allowed 

to panel or indindaal grand juror 

cause of, to panel of grand jury 

cause of, to grand juror... 

manner of taking and trying 

decision upon.. 

effect of allowing, to grand jury panel 

effect of allowing, to grand juror 

objections to grand jury can only be taken by 

definition and division of. 

defendants must join in 

to panel defined , 

to panel, upon what founded 

to panel, when and how taken 

if sufficiency of, denied, adverse party may except 

if overruled, court may allow denial „ 

denial of, how made and trial of. , 

who maybe examined on trial of 

for bias, when jury is summoned but not drawn 

if allowed, jury to be discharged 

defendant to be informed of his right to 

to individual jurors, kinds of. .-n 

when taken 

peremptory, what and how taken 

UTimber of peremptory allowed 

for cause, definition and kinds of 

general causes of 

particular causes of. , 

for implied bias, ground of. 

exemption not a ground of. , 

causes of, how stated 

how tried 

triers of, how appointed 

oath of triers of. 

rules of evidence on trials of. , 

for implied bias, how determined , 

for actual bias, instructions to triers of 

verdict of triers of and its effect 

first by defendant and then by the people 

order of , 

peremptory may be taken, when 



CHALLENGE. See Dubl ; Pbizb Eight. 
CHAMPERTY. See Butlnq Dbmahds. 
CHANGE OF VENUE. See Venuk. 



CHARGE. 



of court to grand juiy. 

of court to trial jury 

of court to jury on trial of question of insanity. 



354 



905 
1127 
1369 



80 



206 


67 


598 


128 


167 


42 


1394 


278 


164 


41 


894 


186 


895 


186 


8v6 


186 


897 


187 


898 


187 


899 


187 


900 


187 


901 


187 


1055 


213 


1056 


213 


1058 


213 


1059 


214 


1060 


214 


1061 


214 


1062 


214 


1063 


214 


1063 


214 


1064 


214 


1065 


215 


1066 


215 


1067 


215 


1068 


215 


1069 


215 


1070 


215 


1071 


215 


1072 


21» 


1078 


216 


1074 


217 


1075 


217 


1076 


217 


1078 


217 


1079 


218 


1080 


218 


1082 


218 


1083 


218 


1084 


218 


1085 


218 


1086 


218 


1087 


210 


1088 


219 



188 
228 
274 



834 
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CHEAT. 

conspiracy to 

CHECK. 

forgery of 

making or uttering fictltioos * 

CHILD. 

incapable of committing crime. 

false pretences as to birth of 

substituting' one for another , 

omitting to provide with necessities ^ 

deserting ^, .. 

CHILD STEALING. 

penalty for 

jurisdiction of indiotment for. 

CHINESE. 

bringing into the state 

as witnesses.. 

CIVIL DEATH. 

of convict 

CIVIL REMEDIES. 

preserved 

CIVIL RIGHTS. 

of convict suspended 

CLERKS. 

embeszlement by 

to prepare calender of issues 

duty of, on appeal 

of state prison, duty of. 

CODE. 

when takes effect 

not retroactive 

construction of 

effect of, on past offences 

CO-DEFENDANTS. 

must unite in challenge 

as witnesses 

COIN. 

counterfeiting 

possessing or receiving counterfeit. 

COMMISSION. 

examination of witnesses on 

defined 

directions as to return of. 

how executed 

how returned 

ib 

when and how filed 

to be open for inspection 

COMMITMENT. 

on postponement of examination 

form of. • 



182 



470 
476 


101 

104 


• 26 
156 
157 
270 
784 


13 
39 
40 
63 
167 


278 
784 


64 
167 


174 
1321 


44 

263 


673 


146 


9 


7 



672 



45 



145 



508 


110 


1047 


211 


1244 


249 


1578 


314 


2 


3 


3 


3 


4 


4 


5 


4 




• 


1056 


213 


1099 


221 


477 


104 


479 


104 


1349 


269 


1351 


269 


1.356 


270 


1.357 


271 


1.358 


271 


1359 


271 


1360 


272 


1361 


272 


862 


179 


863 


180 
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COMMITMENT. {Cgntinued.) 

form of. 

when and how made 

order for 

order for bail on 

how made and to whom delivered 

to asylum, when insane 

of fagitives from jostice 

ib 

COMMON BARRATRY. See Babratrt. 

COMMON CARRIERS. See Carriers. 

COMMUNICATION. 

privileged 

unanthorised with convicts 



877 

872 

873 

875 

876 

1370 

1550 

1551 



COMMUTATION OP SENTENCE, 
power of governor to grant. 

prisoners may earn 

ib 

See Credits. 



COMPLAINANT. 

of threatened offence must be examined, 
on application for search warrant , 



COMPLAINT. 

before magistrate 

before justice and police court. 
See Accusation. 

COMPOUNDING CRIMES. 

penalty for. 



COMPROMISE. 

of certain offences, may be made , 

ib 

to be by permission of the court. 

order thereon bar to another prosecution. 

COMPULSION. See Duress. 



CONSPIRACY. 

criminal, defined and punished 

none other punishable criminally , 

overt act, when necessary 

evidence on trial for. 

CONSTABLE. 

purchasing judgment 

suffering prisoner to escape 

refusing to arrest or receive accused parties 
See Peace Officer. 

CONSTRUCTION. 

of code 

of terms used in this code 

CONTEMPT. 

when criminal 

how punishable 

courts of justice to punish for 



153 



1377 
1370 
1378 
1378 



182 

183 

184 

1104 



97 
108 
142 



4 

7 



166 

657 

12 



183 
182 
182 
182 
183 
274 
307 
307 



256 
171 


59 
43 


1417 
1590 
1591 


281 
316 
316 


702 
1526 


153 
303 


701 
1426 


152 
284 



38 



275 
276 
276 
276 



45 

45 

45 

222 



29 
SO 
86 



4 
4 



42 
141 

7 



336 



INDEX. 



Section. 



Pago. 



CONVEYANCES. 

forgery of 

fraudolent 

CONVICT. 

ananthorized communication with 

importing foreign 

civil rights of, suspended 

person of, protected 

may earn commutation of sentence 

lb 

CONVICTION. 

foreign 

foreign, for former offence 

no person to be punished except on legal 

how obtained 

on impeachment...*. 

of public officers, of accusations 

autrefois, in certain case, bar to indictment 

ib 

of higher offence, effect of 

when doubt exists as to degree 

on uncorroborated testimony of accomplice 

of lesser offence, or attempt 

proceedings upon general verdict of. 

ib 

proof of autrefois in mitigation, etc., of punishment.. 

of two or more offences 

of corporations 

CORONER. 

duties of. 

ib •• 

CORONER'S INQUEST. 

proceedings on 

jurors to be sworn 

witnesses to be summoned 

witnesses compelled to attend 

verdict of jury 

testimony in writing, where filed 

exceptions 

coroner to issue warrants 

form of warrant 

warrant, how served 

CORONER'S JURY. See Cobonbr's Ikquest; Jury. 

CORPORATIONS. 

bribing trustees of. 

frauds in subscription of stock of. 

frauds in organization or increasing capitaL.., 

unauthorized use of names in prospectus 

misconduct of directors of stock 

officer of savings bank overdrawing account 

frauds in keeping accounts 

publishing false reports of condition 

must permit inspection of books 

railway, contracting debt beyond its means 

debt so contracted not invalid 

director of, presumed to know its condition 

director of, when at meeting, when presumed to assent 
director of, when absent, when presumed to assent 



470 
531 



171 
173 
672 
676 
1590 
1601 



656 

668 

681 

680 

746 

760 

703 

794 

1023 

1007 

1111 

1168 

1166 

1445 

1204 

1205 

1397 



1510 
1617 



1610 
1511 
1512 
1613 
1614 
1516 
1516 
1617 
1518 
1610 



101 
114 



43 
44 

145 
146 
316 
316 



141 
145 
149 
150 
160 
163 
169 
169 
208 
221 
224 
233 
234 
287 
242 
242 
278 



209 
300 



299 
299 
299 
300 
300 
300 
800 
300 
301 
301 



165 


41 


567 


119 


658 


119 


569 


120 


660 


120 


561 


120 


663 


121 


564 


121 


565 


121 


666 


122 


567 


122 


568 


122 


560 


122 


570 


123 



INDEX. 



337 



Section. 



Page. 



CORPORATIONS. ( Continued.) 

foreign 

director of, defined 

proceedings BgaiD St 

summoDS on 4 

form of summons 

summons, when and how served on 

examination of oharge against 

, appearance and plea. 

fine on conviction, how collected 

CORPSE. See Dead Bodt. 

CORRUPTLY. 

defined 

COSTS. 

order for prosecutor to pay > 

when prosecutor to pay , 

y 
COUNSEL. 

rights of defendant as regards 

ib 

number of, to argue to jury 

number of, to argue on appeal 

See Attorney. 

COUNTERFEITING. 

coin, bullion, etc 

punishment of. 

possessing or receiving counterfeited coin... 

making or possessing dies or plates for 

trade marks 

COUNTY COURT. 

appeals to 

See Court; Appbllatk Court. 

COUNTY JAILS. 

by whom kept and for what used 

rooms required in 

prisoners to be classified in 

sheriff to receive U. S. prisoners 

keeper of, answerable for keeping U. S. prisoners 

prisoners committed must bo confined 

of contiguous county, when may be used 

of contiguous county, when to cease to be used 

prisoners to be returned to proper county 

prisoners may be removed in case of fire or pestilence 

ib : 

guard for. 

shcriflT to receive all persons duly committed 

prisoners, wbon not to bo received 

See Jailer ; Jails ; Kiskpbr ; Shrripp. 

COUNTY JUDGE. 

iudictment against, where transmitted 

See Magistrate. 

COURT. 

criminal contempt of. 

assault in presence of 

charge of. to grand jury 

43 



571 


123 


572 


123 


1.390 


277 


1390 


277 


1391 


277 


1392 


278 


1393 


278 


1396 


278 


1397 


278 



U47 


287 


1448 


287 


858 


179 


859 


179 


J 095 


2'n 


1254 


252 


477 


104 


478 


104 


479 


104 


480 


105 


850 


79 



1466 



1029 



166 
710 
905 



290 



1597 


819 


1598 


319 


1599 


319 


1601 


319 


1602 


320 


1600 


319 


1603 


320 


1605 


320 


1606 


320 


1607 


321 


1608 


321 


1610 


321 


1611 


321 


1612 


321 



208 



42 
154 

188 
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COURT. 



(Continved.) 

authority of, on removal of action 

when has not jarisdiction, maj^ischarge jury. 

proceedings in tuch cases 

ib /. 



to decide questions of law 

ib 

charge of, to jury 

may adjourn from time to time when jury is out 

when may order reconsideration of verdict 

may arrest jlidgment without motion 

when to determine degree of crime 

may make summary inquiry for mitigation, etc, of punishment 

charge of, to jury, on trial insanity 

when may oxtler dismissal of action 

ib 



See Appkllatb Court; Coukty Court; Jubtxcb's 
Court ; Police Court. 



COURTS-MARTIAL. 

aathority of, preserved 

CREDITORS. 

attempting to defraud... 



CREDITS. 



for good behavior of prisoners, allowed , 

ib 

how forfeited 

See CoxifUTATiOH of Sbntekcb. 



CRIME AQAINST NATURE. 

assault with intent to commit 

punishment of. 

penetration sufficient to complete.. 



CRIMES. 



defined 

how divided 

must be unity of act and intent.. 

who are capable of committing 

compounding 

conspiracy to commit. 

attempts to commit ^ 

ib 

ib 

no one punishable for, except on conviotion...| 

how prosecuted 

restraint allowed of person charged with 

lawfhl resistance to commission of. 

ib 

ib 

prevention of.. , 

jurisdiction of, committed in Uie state 

jurisdiction of, commenced out of, and completed in the state. 

jurisdiction of, committed partly in two counties..... 

jurisdiction of, committed un boundary line, etc 

jurisdiction of, committed on a vessel 

jury to find degree of 

certain may be compromised 

SeeFsLO^T; Misdembaror. 



CRIMINAL ACTION, 
defined 



1038 


210 


1113 


225 


1113 


225 


1114 


225 


1124 


228 


1126 


22$ 


1127 


228 


1142 


230 


1160 


233 


1186 


238 


1192 


240 


1203 


241 


1869 


273 


1382 


276 


1384 


276 



11 


7 


154 


39 


1590 


316 


1591 


816 


1591 


316 


220 


54 


286 


65 


287 


65 


15 


8 


16 


8 


20 


S 


26 


13 


153 


33 


182 


45 


663 


142 


664 


142 


665 


142 


681 


149 


682 


149 


688 


150 


692 


151 


693 


151 


694 


151 


697 


152 


777 


166 


778 


166 


781 


166 


782 


167 


783 


167 


1157 


233 


1377 


275 



683 



149 
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684 


149 


685 


160 


686 


150 


'688 


150 


799 


160 


800 


169 


801 


169 


802 


169 


1033 


209 


1034 


209 


1035 


209 


1102 


222 


1320 


263 


1321 


263 


1322 


264 


1323 


264 


1382 


276 



604 



607 



130 



131 



CRIMINAL ACTION. (Gontinued,) 

how prosocated 

party prosecuted, how known ^ 

rights of defendant in 

no person to be a witness against himself, 
limitation of 

ib 

ib 

ib 

remoyal of, before trial 

application for remoyal of 

application for removal of, when granted. 

rales of evidenoe in 

who may be witnesses in 

ib 

ib ^ 

ib 

dismissal of. 

See Trial. 

CROPS. 

injuries to standing 



D 

DAMS. 

injuring or destroying , 

DEAD BODY. 

unlawftal mutilation or removal of. 

nnlawftil removal of, for dissection , 

who are charged with burying < 

punishment for omitting to bury , 

who is entitled to custody of. , 

arresting or attaching 

DEADLY WEAPONS. 

exhibiting in a rude manner 

having in posseision with intent to assault.. 

may be taken Arom person arrested , 

See Assault. 

DEATH. 

of party iigured in murder.. 

warrant of execution on judgment of 

duties of judges on passing sentence of 

duty of governor on receiving copy of judgment ot 

sentence, when suspended 

sentence in force but not executed 

punishment of, how inflicted 

punishment, when to take place and who present at. 

DEATH WARRANT. 

on judgment of death 

return upon, after execution 

DEBT. 

oertain, illegally contracted, not invalid 

evidence of, subject of embesilement 

DEBTOR. 

fraudulently concealing his property , 



154 



290 


66 


291 


66 


292 


66 


293 


66 


294 


67 


295 


67 


417 


91 


467 


101 


846 


177 


194 


50 


1217 


244 


1218 


245 


1219 


245 


1220 


245 


1227 


240 


1228 


247 


1229 


247 


1217 


244 


1230 


247 


567 


122 


510 


110 



39 
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DECBIVING. 

witoess 

DEFECTS. 

in indictments 

in form of writ of habeas corpus 

DEFENDANT. 

^ fraudulently concealing his property 

party prosecuted known as 

rights of, in criminal action 

not to be unnecessarily restrained before conviction 

not to be witness against himself 

On Impeachment. 

service on, on impeachment trial 

ib 

proceedings against, on failure to appear 

may, after appearance, answer or demur » 

if demurrer overruled, must answer 

On Trials for Rbmoyal brom Office. 

service on 

failing to appear, proceedings against 

may demur or deny the accusation 

form of objection 

manner of denial 

if objections overruled, must answer 

proceedings if pleads guilty, refuses to answer or denies 

In Criminal Actions. 

on arrest, must be taken before what magistrate 

ib 

ib 

admission to bail 

ib 

ib 

must be taken before magistrate immediately ...., 

where is taken before another magistrate 

must be informed of charge and bis rights 

must be allowed time to procure counsel 

examination of, when to proceed 

, when to be committed for examination or discharged on bail 

depositions must be read to 

witnesses must bo examined in presence of. 

may produce witnesses 

when and how dischar^^cd 

when and how to be oommittod 

when indictment is found and he not in custody 

name of, in indictment 

must bo arraigned, where 

presence at arraignment 

must be allowed time to answer 

refusing to plead 

presence of, when necessary on trial 

entitled to two days to prepare for trial 

when there are several, they cannot sever in ohuUenging 

must be informed of his right to challenge 

presumption of innocence of 

reasonable doubt as to guilt of 

ib 

discharging one of several, before verdict, for witness 

ib 

on boil, appears for trial, may be committed 

presence of, on rendering verdict 

verdict as to some, and another trial to others 

when to be discharged or not, on verdict of acquittal 



133 



34 



960 


197 


1493 


297 


155 


39 


685 


150 


686 


250 


688 


150 


688 


150 


740 


159 


741 


160 


742 


160 


743 


160 


744 


• 160 


760 


162 


761 


162 


762 


163 


763 


163 


764 


163 


765 


163 


766 


• 163 


821 


173 


822 


173 


824 


178 


822 


173 


829 


174 


862 


179 


825 


174 


826 


174 


858 


179 


859 


179 


860 


179 


862 


179 


863 


180 


865 


180 


866 


180 


871 


182 


872 


182 


945 


194 


953 


195 


976 


200 


977 


200 


990 


203 


1024 


208 


1043 


210 


1049 


212 


1056 


213 


1066 


215 


1096 


221 


1096 


221 


1097 


221 


1099 


221 


1100 


221 


1129 


228 


1148 


231 


1159 


233 


1164 


234 
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DEFENDANT. In Criminal Actions. (Continued,) 

when to be held or discharged 

presence of, at judgment 

huw brought before court for judgment 

ib 

arrest of. 

arraignment for judgment 

may show cause why judgment not pronounced 

in whal cases may appeal 

presence of not necessary on appeal 

when to be discharged on reversal of judgment 

surrender of, by bail 

by whom arrested for purpose of surrender 

wheu is not competent witness 

right ofy to conditional examination of witnesses 

ib 

right of, to examination of witnesses on com mission 

ib 

must be discharged, if action discharged 

when may be searched in presence of magistrate .... 

DEFINITIONS. 

of terms employed in the code 

DEGREE OF CRIME. 

reasonable doubt as to 

jury to find 

court to determine, upon plea of guilty 

DEMURRER. 

to articles of impeachment 

if to impeachment, overruled, must answer 

to accusation against officers 

ib ; 

pleading on part of defendant , 

to indictment, when put in 

grounds of... 

how put in and its form 

when heard 

judgment on , 

when allowed, bar to another prosecution , 

resubmission of case to grand jury after 

if disallowed , 

when grounds of must or may be taken , 

DENIAL. 

of accusation .., 

form of. 

manner of , 

DEPOSIT. 

officer receiving, in insolvent bank 

instead of bail, when and how made , 

ib 

how to be applied 

when forfeited, how disposed of. 

DEPOSITION. 

when deemed complete 

of informers of threatened offence 

of complainant. 

such must contain what 

must bo read to defendant on examination 

by whom and how kept , 
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33 
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DEPOSITION. (Continued.) 

to be returned to court... 

ib 

of witnesses, on conditional examination 

such to be transmitted to clerk... 

when may be read in evidence 

ib 

of charges against corporations 

for search warrant, to contain what... 

such to be returned to county court 

DESERTION. See Abahdohmknt. 

DETAINER. 

unlawful 
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184 


•41 


193 


1343 


jas 


1344 


298 


1345 


268 


1362 


272 


1394 


278 


1627 


303 


1541 


305 



DIES. 



making or possessing, for counterfeiting 



DIRECTOR. 

of oorporationsi defined..., 

See CORPORATIOMS. 



DISCHARGE. 

of one of several defendantSi for witness. 

ib 

effect of such 

of jury in certain eases 

ib 

ib 

ib 

ib 

of defendant 

ib 

ib 

ib 

ib 

ib 

ib 

ib 

of fugitives from justice 



DISEASE. 



public exposure of persons afflicted with contagious. 



DISMISSAL. 

of charge by grand jury, effect of»... 

of an appeal 

ib 

of action, when may occur 

of action in misdemeanor, bar to another prosecution. 

DISORDERLY HOUSE. 

keeping 



DISPERSAL. 

of unlawful assembly, 
ib 



DISPOSAL. 

of property stolen or embezzled. 

of fines and forfeitures 

ib 

of issues on calendar 
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230 
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230 


862 
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871 
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234 


1188 


238 
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253 


1384 
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1487 


295 


1488 
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1555 


308 



1307 
1570 
1048 



88 
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276 
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211 
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DISTRICT ATTORNEY. 

disclosing fnot of indictment foand 

proceedingk for removal of. 

if fails to attend court, it may appoint 

duty of, on an inquisition 

dismissal of action on application of. 

duty of when fugitive from justice arrested 

DISTURBANCE. 

of religious meetings 

of lawful meetings 

of certain public meetings.^ 

of legislature 

of court 

of the peace at night 

DOCUMENTS. See Writtbh Ihstrumbrt. 

DOCKET. 

of justice and police court, how kept... 

DOGS. 

when considered as property 

See Airiif AL8. 

DOUBT. 

as to guilt of defendant 

as to degree of crime 

DR UGGIST. See Apotbboart. 

DRUGS. 

administering stupefying, with evil intent 

apothecary omitting to or wrodgfully labelling..^., 
adulterating;.. 

DRUNKENNESS. See Iktoxioatioji.. 

DUEL. 

deflned 

punishment for fighting, with fatal result 

punishment for fighting, without fatal result ....... 

persons fighting disqualified from holding ofiice... 

posting for not fighting 

duty of oflicers to prevent 

leaving state to evade laws against 

witnesses to. , , 

ib 

in certain case, jurisdiction of indictment for 

DURESS. 

when a defence for crime committed 

E 

EDITORS. 

liability of, for libel 

ELECTION. 

violation of laws of, by officers 

false registration 

refusal to be sworn by or to answer judges of. 
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ELECTION. ( Continued.) 

illegal voting at 

ib 

procuring illegal votes at 

misconduct by inspectors of. 

changing or altering ballots or returns by officers of. 

forging or altering returns 

adding to or subtracting from votes given at 

aooessorics to violation of laws of. 

intimidating and corrupting electors 

unlawfully furnishing money for 

offers to procure offices for electors. 

communicating such offer 

betting on... 



BLECTORS. 

preventing from attending meetings. 

intimidating and corrupting 

offering to procure offices for 



EMBANKMENTS. 

injuring or destroying 

EMBEZZLEMENT. 

of accounts by public officer 

defined 

when officer of association guilty of..... 

when carrier guilty of. 

when trustee, banker, etc., guilty of...... 

when bailee, tenant or lodger guilty of. 

when clerk, agent or servant guilty of. 

distinct act of taking not necessary 

evidence of debt subject of. 

claim of title ground for defence 

intent to restore property no defence 

actual restoration ground for mitigation of punishment 

puni!<hmentof. 

jurisdiotion of indictment for, in ccrtai^case 

pleading in an indictment for < 



EMBRACERY. 

punishment of. 
ib 



ERROR. 



ESCAPE. 



in indictment, docs not invalidate, 
in pleading.. « 



of prisoner from state prison 

attempt to 

from other than a state prison 

officers suffering convicts to 

assisting prisoner to 

carrying into prison implements for aiding, 
recapture of person arrested, having made., 
doors and windows may be broken, when..., 
jurisdiction of indictment for 



45 

46 
47 
49 
48 
50 
51 
52 
53 
54 
55 
56 
60 



58 
53 
55 



607 



424 
503 
504 
505 
506 
507 
508 
509 
510 
511 
512 
513 
514 
786 
967 
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EVIDENCE. 

offering false, '. 

preparing false 

destroying 

what receivable before grand jury. 
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EVIDENCE. ( Cotitinued.) 

grand jury not bound to hear certain 

degree of, to warrant indictment 

what may be introduced to sustain plea of not guilty... 

rules of, on trial of challenge 

rules of, in criminal action 

on trial for treason 

on trial for conspiracy 

on trial for bigamy 

on trial for forgery 

on trial for abortion and seduction 

on trial for selling, etc., lottery tickets 

of false pretences .. 

if shows higher offence, proceedings thereon 

when closed on either side, court may advise acquittal, 
depositions of witnesses, when admitted as 



EXAMINATION. • 

Of Charge. 

when to proceed 

when completed ~.... 

postponement of. 

commitment for 

depositions uf complainant and witnesses to be read on, 

defendant entitled to produce witnesses 

who may be present at. 

testimony, how taken and authenticated 

Of Witnesses Conditionally. 

defendant's right to 

in what cases order for may be applied for 

application for, how made 

application for, to whom made 

order for, when granted and what to contain^ 

must proceed, when 

when must not proceed 

depositions of witness to be transmitted 

On Commission. 

of witnesses residing out of state 

order for, when and by whom may be applied for 

commission defined 

application for such order, how made 

application, to whom made^ 

order for, when granted 

interrogatories, how settled and allowed 

See Commission. 



EXCEPTIONS. 

to challenge, and denial of 

not taken on trial, but which may be taken by both 

not taken on trial, hut which may be taken by defendant. 

such, when and how settled , 

need not be taken to written charges 

Soo Bill of Exceptions. 



EXECUTION. 

procuring, of innocent persons 

Of Jcdoment. 

authority for 

of fine 

of fine and imprisonment 

of death 

susponsiun <if capital 

of death sentence, how completed 

of death sentence, where to ti^e place, etc. 

44 
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1109 


223 


1110 


224 


1112 


225 


1118 


226 


1345 
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860 


179 
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1172 


235 
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235 


1174 


235 
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1213 


244 
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1220 


245 
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247 
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247 
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EXEMPTION. 

issuiog falte cortlficates of 

not a ground of challenge 

EXONERATION OF BAIL. Bee Baii. 

EXPENSES. 

of insane defendant committed to asylom, who paja 
of arresting fagitives from jastice. 

EXPERTS. 

as witnesses on trial for forgery.. 

EXPOSURE. 

of persons affected with contagions disease 

See Ihdbcismt Exposure. 

EXTORTION. 

by ezecntive officers 

defined 

what threats may constitate........ 

panishment of 

ib 

obtaining signature by extortionate mean8».... 

sending threatening letters with intent to commit.... 
attempts to commit by Tcrbal threats 

F 

FALSE CERTIFICATE. 

by public officer. 

FALSE CLAIMS. 

presenting, to public officer for payment.. 

FALSE IMPRISONMENT. 

defined 

punishment oC 

FALSE PERSONATION. 

marrying undw. 

in other cases.. 

receiving property under 

FALSE PRETENCES. 

as to birth of child 

conspiracy to obtain property under.. 

obtaining property under 

married persons selling lands under 

evidence of.. 

FALSE STATEMENT. 

to aflfect market price 

FALSE WEIGHTS AND MEASURES. 

defined 

using 

stamping on casks or packages... 

FEES, EXCESSIVE. 

public officer receiving 
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FBLONY. 



defined 

punishment of.. 

limitation of action for 

person charged with, must be taken before whom.. 

What arb Fblohiks. 

misprision of treason », 

violation of election laws by officers.. 

fraadulent registration.. 

illegal voting 

changing or altering ballots or returns.. 

forging or altering retoms 

adding to or subtracting from votes. 

aiding or concealing violation of election laws 

bribing members of legislatnre.M. 

bribing executive officers 

asking or receiving bribes by execntive officers 

violation of laws prohibiting certain officers dealing in scrip... 

fraudulently presenting bills to officers for payment.... <.. 

officer refusing to surrender books, etc., to snccessor 

preventing meeting or organisation of legislature » 

altering draft of bill or resolution.. 

altering enrolled copy of bill or resolution » 

giving or offering bribes to members of legislature 

receiving bribes by members of legislature... 

giving bribes tu judges, jurors, referees, etc 

receiving bribes by judicial officers, etc 

improper attempts to infiaence jurors, etc 

misconduct of jurors, referees, etc 

rescuing prisoners.. ..«• 

convict escaping from state prison 

attempt to escape from state prison 

officers suffering convicts to escape 

assisting prisoner to escape 

carrying into prison things useftil to aid escape 

larceny, destruction, etc, of records by officers 

offering false or forged instruments to be filed for record 

peijury 

subornation of peijury 

procuring execution of innocent persons 

offering false evidence 

preparing false evidence 

compounding certain crimes 

fraudulent pretences regarding birth of infant 

substituting one child for another. 

bribing members of common councils, supervisors, etc... 

murder 

manslaughter 

mayhem. M. .......••• 

kidnapping 

robbery • 

administering poison 

assault with intent to commit murder.. 

assault with intent to commit rape 

certain other assaults 

administering stupefying drugs 

duelling ?. 

ib 

leaving the state to fight dueU 

assaults with caustic chemicals 

assaults with deadly weapons.. 

rape 

abduction of women .«... 
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244 
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FBLONY. (Continued,) 

seduction fur purpos.-s of prostitation.^ 

abduction 

deaerting child 

abortion 

ib 

child stealing 

bigamy 

ib 

incest 

crime against nature 

violating sepaltnre and remains of the dead 

ib 

poisoning food, medicine or water 

altering brands 

resisting process after county declared in insurrection 

prize fighting 

ib 

embezzlement and falsification of accounts 

officer neglecting to pay over public moneys 

having fraudulent blank receipts for licenses 

selling undated foreign miners' licenses , 

forging state revenue stamps 

neglect of certain duties by board of examiners, etc , 

arson 

burglary , 

house breaking 

forgery ,* uttering forged notes 

making false entries in records or returns , 

forgery of public and corporate seals , 

possessing or receiving forged notes , 

making or uttering fictitious bills, etc , 

counterfeiting coin, bullion, etc , 

possessing or receiving counterfeit coin or bullion , 

making or possessing counterfeit dies or plates , 

grand larceny 

receiving stolen property 

larceny committed out of, and property received in the state. 

embecslement. , 

extortion in certain oases 

marrying under false personation 

selling land twice 

married person selling land under misrepresentation.... 

mock auctions 

wilfully destroying vessel... 

ib 

making false manifests 

burning or destroying insured property 

attempting fraudulently to recover policy of insurance......... 

frauds in procuring organization, etc., of corporations 

issuing fictitious bills of lading 

issuing fictitious warehouse receipts 

failing to cancel warehouse receipt on redelivery of goods 

selling hypothecated or pledged property 

injuring railroads and railroad bridges 

injuring highways, private ways, etc 

burning buildings not subject of arson..... 

using gunpowder for certain purposes 

destroying or injuring jails 

injuring dams, levees, aqueducts, etc ^... 

masking or removing signal lights 

injuring or destroying written instrument 

destroying works of literature, art, etc 

issuing and circulating paper money 
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134 
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FEMAf.ES. 

proouringy under seventeen, to perform in public 

ib 

abdactioD of 

abduction of, for purpose of prostitution 

FERRY. 

maintaiuing nnlawfullj 

yiolation of oonditions of UDdcrtaking to keep... 
neglecting to pay toll for crossing. , 

FICTITIOUS NAME. 

proceedings when defendant indicted by 

ib 

FINES. 

officer failing to pay over, collected 

may be added to imprisonment... 

duration of imprisoDment, until paid 

ib 

judgment to pay, constitutes a lien 

judgment to pay, hovr executed 

ib 

ib 

imposed on corporations, hoir collected 

disposition of. 

ib , 

FIRE. 

setting woods on , 

obstructing attempts to extinguish 

prisoners may be removed in case of. 

FIRE-ARMS. 

selling to Indians 

FIRE DEPARTMENT. 

officers of, iisuing false certificates of exemption 

FISH. 

taking out of season and by unlawful means 

FIXTURES. 

larceny of ', , 

FOOD. 

adulterating, etc 

disposing of tainted 

FOREIGN CONVICTS. 

importing 

FOREIGN LAW. 

acts punishable under 

FORCE. 

what degree of, may be used in making arrest ... 

FORCIBLE ENTRY AND DETAINER. 

punishment of , 

FOREMAN OF GRAND JURY. 

appointment of. 

oath of. 
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88 
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843 


176 


418 


91 
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187 


903 
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FOREMAN OF GRAND JURY. {Contintted.) 

may administer oath to witneBses 

FORFEITURE. 

Of PllOPBBTY. 

ooDTiotion of orime does not work 

Of Bail or Deposit. 

in what cases, how ordered.. »• 

when and how discharged •« 

to be enforced by action 

, how disposed of. 

ib 

FORFEITURE OF OFFICE. 

for acting without qualifying 

by mem^rs of the legislature 

for oonTiction of orimeH 

for inhumanity to prisoners 

for Tiolation of duties 

for asking or receiving bribes 

for receiving rewards for deputation^ 

FORGERT. 

of election returns. 

offering forged instmments for record 

of trade marks 

of state revenue stamps 

of wills, conveyances, notes, bonds, etc 

of records 

of public and corporate seals.. 

punishment of 

of telegraphic messages 

possessing or receiving forged notes, etc... 

pleading in an indictment for, in certain case... 

evidence of experts on triid for... 

FORM. 

. of warrant of arrest a..... 

ib 

of commitment 

ib 

ib 

ib 

of bench warrant .' 

ib 

ib 

of indictment. 

of undertaking on bail 

ib 

of subpoena. 

of summons against corporations 

of curoner's warrant „ 

of search warrant. ., 

FRAUD. 

in concealing property 

ib 

as to birth of child 

in special partnership... 

to affect market price 

in subscriptions of stock of corporations. 

in procuring organisation of corporations, etc 

in keeping accounts of corporations 
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FRAUDULENT CONCEALMENT. 

of property by debtor 

of property by defendant ^ 

FRAUDULENT CONVEYANCES. 

penalty for being a party to 

FREEHOLD. 

maliciouB injury to 

FUGITIVES FROM JUSTICE. 

rewards for apprehension of. 

from another state, when to be delivered np 

magistrate to issue warrant 

arrest and commitment of 

ib 

admission of, to baiL 

district attorney to be notified of arrest of... 

duty of district attorney in regard to 

when must be discharged. 

proceedings against, to be transmitted 

from this state 

expense incurred in arresting 

no fee or reward for arresting 



a 

GAMBLING. 

prohibited; penalty for 

permitting, in house owned or rented 

winning by fraudulent means 

witness to, neglecting or refusing to attend trial 

privilege of witness to 4 

duties of oflScers in regiard to 

GAME. 

violating laws for preservation of... 

ib , 

ib 

having in possession during time of prohibited killing 

GAS. 

stealing 

GAS PIPES. 

injuring or obstructing 

GIFT ENTERPRIftE. See Lottert. 

GOVERNOR. 

may order out troops to aid in executing process.... 

may in certain cases declare county in insurrection 

may revoke such proclamation 

duties of, in regard to death sentence... 

ib 

may grant commutations, reprieves and pardons 

power of, in convictions for treason 

to communicate to legislature pardons, etc., granted.... 

GRAND JUROR. 

acting after challenge has been allowed 

disclosing fact of indictment having been found 

disclosing what transpited before the ^rand jury 
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GRAND JUROR. {Continued.) 

oath of. 

See Challbhge ; Qband Jury. 

GRAND JURY. 

may present accusation against public officer 

formation of^ provided for 

who may challenge 

cause of challenge to panel 

cause of challenge to individual juror 

challenge, how taken and tried 

decisidn upon challenge 

efifect of allowing challenge to panel 

effect of allowing challenge to juror 

objections to, can only be taken by challenge 

appointment of foreman of. 

oath of foreman of 

oath of members of. 

charge of the court to 

retirement and discharge of. 

special 

order for special 

order for special, how executed 

special, how formed 

powers of. 

presentment by, defined 

indictment by, defined 

foreman may administer oath to witnesses 

evidence receivable before 

not bound to hear certain evidence. 

degree of evidence to warrant indictment 

jurors must declare their knowledge as to crimes, 
must inquire into cases of persons imprisoned.... 

entitled to access to public prisons 

whon and from whom may ask advice 

who may be present at sessions of. 

secrets of, to be kept 

juror not to be questioned for his conduct 

presentment by, must bo by twelve members 

indictment by, must be by twelve members 

charge can be resubmitted to 

to investigate charges against corporations 

See Grand Juror; Challbnok. 

GRAND LARCENY. See Larceny. 

GUARD. 

for jails 

GUIDE BOARDS. 

injuring 

GUILT. 

reasonable doubt as to, ground for acquittal 

GUNPOWDER. 

keeping unlawfully 

using, in destroying and injuring buildings 

H 

HABEAS CORPUS, WRIT OP. 

refusal to issue or obey 

reconfining persons discharged upon 
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HABEAS CORPUS, WRIT OF. (OonHntud,) 

concealing persons entitled to benefit of. 

bail on 

who nay prosecute ;. 

application for, how made 

by whom issned and to whom returnable 

must be granted without delay 

to contain what 

how served^ .- 

disobedience to ^, 

return, what to contain i 

body must be produced, when 

when hearing may proceed without the body 

hearing on return 

proceeding on hearing ,.. 

when court may discharge the party 

when to remand the party 

grounds of discharge in certain cases 

ib 

for purpose of bail 

judge may take 

judge, when to remand 

disposition of party pending proceedings on return... 

defect in form of, when immaterial 

imprisonment after discharge on 

may issue in certain cases 

service of. , 

by whom issued and when returnable 

where returnable 

damages for failure to obey 

HEALTH LAWS. 

yiulation of. 

neglecting to perform duties under 

HIGHER OFFENCE. 

than charged, proceedings for , 

HIQHWAYS. 

railroad crossing, neglecting to sound bell or whistle 

racing on 

malicious injury to 

HOMICIDE. 

excusable. , 

justifiable 

ib 

bare fear does not justify 

justifiable and excusable not punishable 

A!URD£R. 

defined 

degrees of. , 

punishment of. 

assault with intent to commit. 

jurisdiction of an indictment for, in certain case 

limitation of action for , 

when burden of proof shifts in trials for 

llARSLAUeHTBR. 

defined « 

Tolnntary and involuntary 

punishment of. , 

party injured must die within a year and a day 

HORSE RACING. See Raciho. 
45 
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HOIJSB. 

keeping disorderly 

UOUSB BREAKING. 

defined 

punishment of 

H0U8B OF ILL FAME. See Ba^vdt Houss. 

HUMBOLDT BAY. 

throwing sawdust into 

HUSBAND AND WIFE. 

selling lands under false pretences... 
when are incompetent witnesses 
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462 



612 



534 
1322 



IDIOTS. 

incapable of committing crime. 

IGNORANCE OF FACT. 

a defence for crime committed anderi 

See Mistake. 

IMPEACHMENT. 

right of, preserved 

certain officers liable to 

articles of, how prepared 

must be tried by the senate 

articles of, to whom delivered .'. 

time of hearing , 

eervice on defendant 

proceedings on failure to appear 

defendant may answer or demur to 

if demurrer overruled, must answer 

senate must be sworn on trial of. 

two-thirds necessary to conviction 

judgment on conviction, how pronounced 

ib 

nature of judgment. 

officer on trial by, disqualified until acquitted 

vacancy thus occurring, how filled 

of lieutenant-governor 

■4pot a bar to indictment 

IMPRISONMENT. 

second term of, when commences 

for life * 

fine may be added to , 

term of, on certain judgment^ when to commence 

duration on judgment to pay fine , 

judgment of, how executed 

ib 

duty of sheriflf on receiving copy of judgment of. 
See Falsi iMPRisoMMEN-r. 

IMPROVEMENTS, PUBLIC. 

iiguring 

INCEST. 

punishment of 

jurisdiction of indictment for. 
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INDKCBNT. 

exposure of person, exhibition, pictures, adyertisementB, etc... 

articles to be seised.^ 

ib 

and destroyed 

INDIANS. 

selling liqaor to 

selling flre-arms and ammunition to 

incompetent as witnesses, except (. 

INDICTMENT. 

disclosing the fact of its haying been found, by juror, etc 

conspiracy to procure false and malicious 

all crimes must be prosecuted by 

impeachment not to bar 

jurisdiction of, for kidnapping, abduction, etc 

jurisdiction of, for bigamy or incest. .' 

jurisdiction of, for escaping from prison 

jurisdiction of, for treason 

jurisdiction of, stealing property out and bringing in state 

jurisdiction of, for mu^er, whore party dies in this state 

jurisdiction of, against accessory 

former conviction or acquittal, bar to 

ib 

when considered found. i 

what prosecutions must be by 

in what court found 

defined 

degree of evidence to warrant 

must be found by twelve jurors, indorsed, etc 

if not found, depositions to be returned to court 

names of witnesses to be placed at foot of. 

proceedings on, when defendant is not in custody.. 

how presented and filed 

is first pleading by the people 

what to contain 

form of 

must be direct and certain 

when found by fictitious name 

must charge what ., 

time of committing offence need not be stated 

construction of words used in 

ib 

when sufficient 

ib 

what need not be stated in 

pleading, to libel 

pleading, to forgery 

pleading, topeijury 

pleading, to larceny or embesdement 

pleading, to indecent exposure : 

against several 

accessory liable to, though principal has not been 

when set aside on motion 

objections to, waived, unless motion made 

motion to set aside, when heard 

if motion to set aside, denied or granted, what proceedings are 

had , 

effect of order for resubmission 

order to set aside, no bar to further prosecution 

transmission of certain 

ib 

ib 
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INDORSEMENT. 

OD indiotment 

on order for admisnon to bail 

INFORMATION. 

of threatened offence , T. 

defined 

of oommitted offence, mast be filed 

what prosecutions mnst be by 

See Accusation. 

INFORMER. 

of threatened offence mnst be examined on oath 

of oommitted offence mast be examined on oath 

See Prosecutor. 

INNKEEPER. 

refusing to receive guests 

INNOCENCE. 

presumed until contrary is shown 

INQUISITION. 

to be held in oertun cases, after Judgment of death passed... 

ib 

duty of district attorney upon such 

INSANE ASYLUM. 

commitment of insane prisoner to 

expenses of such, how paid 

•INSANE CONVICTS. 

disposition of. 

INSANE PERSONS. 

incapable of committing crimes 

cruel treatment of. 

cannot be tried, sentenced or punished 

INSANITY. 

of defendant, when claimed, how determined.. 

order of trial of quention of 

charge of the court in such case 

verdict and proceeding thereon 

if defendant committed to asiylum on ground of, bail exoner- 
ated 

must remain in asylum till sane 

INSOLVENCY, FRAUDULENT. See Fraud; Fraudulert Cokvbt- 

AMGES. 

INSOLVENT BANK. 

officer of, receiving deposits in. 

INSPECTORS OF ELECTION. 

changing ballots or altering returns 

unfolding or marking tickets 

INSTRUMENTS, WRITTEN. 

laroeny of , 

completed but not delivered, larceny of. 

making on unstamped paper 

ixguring or destroying , 
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INSURANCE. 

effeotiog nnlawfol 

preseDting false proof in rapport of claim of policy of. 



INSURED PROPERTY. 

burning or destroying. 



INSURRECTION. 

resisting process in county declared in 

governor may declare county in, when 

may revoke such proclamation, when 

See Riot ; Unlawful Asbkmblt. . 

INTENT. 

must be united with act to constitute crime 

how manifested 

how determined, where crime committed under intoxication... 

INTERROGATORIES. 

on an examination on commission, how settled and allowed... 

INTERVENTION OP OFFICERS. 

in what cases 

persons assisting, justifled 



INTIMIDATION. 

of jurors... 
of electors. 



INTOXICATION. 

no excuse for crime 

acts of physicians under , 



INVENTORY. 

of property taken on search warrant, 
copy of, to whom deliycred 



ISSUE OF FACT, 
defined.... 
how tried. 



JAIL. 



destroying or ii^nring 

guard for 

See CouNTT Jails 



Pbisoit. 



JAILER. 



rafTering prisoners to escape 

answerable for safe keeping of U. S. prisoners. 

papers served on, for prisoner 

See KsKPKB. 



JUDGES. See Magistrates; Officebs, Judicial. 

JUDGMENT. 

justice or constable purchasing 

conviction by, in Justice eourt, jury being waived , 

on impeachment, how pronounced 

ib 

nature of such 

of suspension from office, effect of. 
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JUDGMENT. (Continued,) 

on connction of officer of aconsations 

how pleaded 

on demnrrer 

on special verdict. 

on informal verdict 

motion in arrest of. 

ib 

court may canse an arrest of, without motion 

effect of arresting 

appointing time for 

presence of defendant for 

arraignment of defendant for 

what caase may be shown against pronouncing 

to be pronounced, if no cau^e shown 

of imprisonment in certain cases, when to commence 

to pay fine, duration of imprisonment 

to pay fine, constitutes a lien 

entry of 

authority for execution of 

for fine, how executed 

for fine and imprisonment, how executed 

of imprisonment, duty of sheriff on receiving copy of. 

of death, warrant of execution on 

of death, duty of judge on passing 

of death, duty of governor on receiving copy of 

of death, when suspended 

of death, how executed 

of death, passed and defendant supposed insane, inquiry to 

I be had 

proceedings on such inquisition 

ib 

ib 

when female supposed to be pregnant, and under death sentence 

ib 

of death, in force but not executed, proceedings 

on appeal 

on appeal, whnt may be reviewed 

may be modified, affirmed or reversed 

of reversal on appeal, when discharges defendant. 

of affirmance on appeal, to be executed 

of appellate court, bow entered and remitted 

injustice's court, to be entered on the minutes 

against prosecutor to pay costs 

when to be rendered 

.JUDGMENT ROLL. 

what must be entered on 

JURISDICTION. 

of offences committed in this state 

of offences commenced out of but committed in the state 

for fighting duel out of, and party dies in the state 

when inhabitant leaves the state to evade duelling laws, « 

when offence is committed partly in two counties 

of offences committed on boundary of counties 

of offences committed on a vessel 

of indictment, for kidnapping, abduction, etc 

of indictment for bigamy or incest 

of feloniously taking property from one county to another 

of indictment for escaping from prison 

of indictment for treason, when overt act out of state 

of indictment for stealing property out of and bringing into 
the state 
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JURISDICTION. (Continued.) 

of iodiotment for murder, io certain case 

of indictment against accessory 

where principals are not present at commission of crime. 

when concurrent, autrefois convict or acquit, bar 

ib- 

pleading 

where court has no, may discharge jury 

of appellate court, when ceases 



JURORS. 



JURY. 



giving bribes to 

receiving bribes 

improper attempts to influence 

misconduct of. 

must declare knowledge of case in court.. 

may be permitted to separate 

when one becomes unable to act. 

oath of 

See CH4LLBKGB ; Grand Jubor. 



disturbance before, contempt of court 

trial by, prosorved in certain cases. 

formation of 

number of counsel who may argue to ' 

may be discharged, when the court has no jurisdiction .... 
proceedingti, if so discharged 

ib 

proceedings, if discharged, in other oases 

court may advise to acquit^ when 

when and how to view premises 

must be admonished at each adjournment 

to determine law and fact in actions for libel.. 

charging^ 

ib 

may decide in court, or retire 

ib 

room and accommodation for, after retirement 

room and accommodation, when kept together 

may take what papers with 

may return in court for information 

to be discharged, if juror becomes unable to act 

when not to be discharged 

when discharged, no verdict being given 

ib , 

court may adjourn in absence of 

return of. 

manner of taking verdict , 

ib 

kind of verdict 

to find degree of crime 

may convict of lesser offence 

when court may direct, to reconsider verdict.. 

polling 

charge of, on question of insanity 

verdict of, on question of insanity 

formation of, in justice's court 

See Challbn GB ; Coronbr's Jurt ; Grakd Jdrt. 



JUSTICE'S COURT. 

proceedings in, 

ib 

ib 

ib 
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JUSTICE'S COURT. (CoiUinu€d,) 

prooeedingB in 

ib 



JUSTICE OF THE PEACE. 

parohasing judgment.... 
See Maoistrats. 



JUSTIFIABLE HOMICIDE. See Homigzdk. 



K 

KEEPER OF JAIL. 

Buffering prisonere to esoape 

reftiBing to reoeire prisoners aoonsed 

answerable for safe keeping of U. S. prisoners 

in contigaons eoun^, to reoeire prisoners 

£e Cquvtt Jails ; Jails ; Jailbb. 

KIDNAPPING. 

defined 

punishment of. 

jttrisdiotion of indictment for.. 

KNOWINGLY. 

defined 



LAND. 



forcible entrjand detainer... 

nnlawftil re-entry upon 

selling twice , 

married persons selling under false pretences. 



LAND MARKS. 

injuring.. 



LAROENT. 

of records 

ib 

assault with intent to commit grand 

defined 

of lost property 

degrees of. 

grand, defined 

petit, defined , 

punishment of grand , 

punishment of petit , 

of written instruments 

of passage ticliets 

of fixtures... 

committed out of and property received in the state. 

jurisdiction of indictment for, in certain ease 

pleading in an indictment for. , 



LAW. 



oonrt to decide questions of. 

except in libel, when jury decides question of. 
ib 
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LAWFUL ASSEMBLT. See Mcbtiiio, Lawful. 
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LAWFUL RBSISTANCB. 

by whom made.^ 

by the party, when and to what extent, 
by others, when and to what extent 



LEGISLATURE. 

preventing meeting of. 

disturbance of. 

altering draft of bill of. 

altering enrolled copy of bill of. 

giving or oflfering bribes to members of 

members of, receiving bribes.^ 

refusing to attend or testify before committee of. 

forfeiture of oflSee by member of. 

duty of, on conviction for treason , 



LESSER OFFENCE. 

jury may convict of., 



LETTERS. 



opening or publishing sealed 

sending, when deemed complete..... 
See Thrbatkitiko Lbttkrb. 



LEVEES. 



iignring or destroying. 



LIBEL. 



defined > 

punishment of. 

malice presumed 

truth may be given in evidence • 

jury to determine both law and fact . 

ib 

publication of, defined. 

report of ofilcial proceedings, privileged... 

threatening to publish 

liability uf editor, publisher, etc 

offer to prevent publication of, for money., 
pleading in an indictment for 



LIBRARIES. 

injuring public. 



LICENSE. 



unlawfully hnving blank receipts for 

delivering, without receipt for payment. 

selling undated foreign miners' , 

carrying on business without , 



LIEN. 



judgment to pay a fine constitutes a. 



LIEUTENANT-GOVERNOR, 
impeachment of. 



LIGHTS, SIGNAL. 

masking, removing or exhibiting false.. 

LIMITATION. 

no, for action for murder 

of action for all other felonies 

of action for misdemeanor... 

ib 
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LIQUOR. 



keeping, within two miles of state prison 

where sold, amusoments prohibited on Sanday.. 

selling at camp meeting 

ib 

employing women to sell, at theatres, etc 

adulterating 

selling to Indians 



LOG ROLLING. 

pupishment of. 



LOGS. 



defacing marks on. 



LOST PROPERTY, 
larceny of. 



LOTTERY. 

defined 

pnnishment for drawing 

pnnishment for selling tickets for 

aiding 

oflSces 

advertising offices of... , 

insuring tickets of. 

publishing offers to insure. 

property offered for disposal at, forfeited. 

letting building for purpose of 

evidence on trial for selling tickets of..... 



LUMBER. 

defacing marks on 

LUNATICS. See Imsahb Psrsons. 



M 

MAGISTRATE. 

. defined 

who are 

See Officers, Judicial. 



MALICE. 



defined , 

presumed, in case of libel 



MALICIOUS MISCHIEF. 

in general, defined. 



MALPRACTICE. 

by intoxicated physicians, 
See Attornbt. 



MANSLAUGHTER. See Homicidb. 

MARKET PRICE. 

fraud to affect 



MARES. 



defacing, on wrecked property 

defacing, on lumber, logs, etc 

See Tradb Marks ; Brands. 
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MARRIAGE. 

taking woman with intent to compel her to many 

to one already married 

inoestuous 

contraction or solemniza,tion of inoestuoas 

making false return or record of. 

contractod fraudulently 

HARRIED WOMEX. 

when incapable of committing crimes 

MAYHEM. 

defined 

punishment of 

assault with intent to commit 

MAYOR. * 

duty of, when breach of public peace threatened.. 

MEASURES, FALSE. See False Wsiohts. 

MEETINGS, LAWFUL. 

disturbing 

MEETINGS, PUBLIC. 

prerenting electors from attending 

distnrbins certain 

ib...r. 

MEETINGS, RELIGIOUS. 

disturbing 

MEETINGS, UNLAWFUL. See Unlawful Abbsmblt. 

MILE-STONES. 

injuring 



MILITIA. See Troops. 

MISCARRIAGE. See Abortioit. 

MISDEMEANOR. 

defined 

punished 

aiding in , 

limitation of action for. 

ib 

person charged with, must be taken before whom. 
What are Mibdbmeahorb. 

refusal to be sworn or answer to election officers... 
refusal to obey summons of board of registration. 

attempting to vote, not being qualified , 

procuring illegal voting 

intimidating, corrupting, etc., electors , 

inspector unfolding or marking tickets , 

unlawfully ftirnishing money ^r elections. 

unlawful offers to procure offices for electors , 

ib 

preventing public meetings 

disturbance of public meetings 

betting on elections. , 

acting in public capacity without having qualified 

resisting officers , 

extortion by executive officer. 
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MISDEMEANOR. (Continued,) 

baying appointments to offioe 

taking rewards for depatation 

exercising offioe wrongfully 

disturbing legislature while in session 

witness refusing to testify before legislature 

recoiying exoessiTc fees 

justice or constable purchasing judgment 

retaking goods from custody of officer 

escape Arom other than state prison 

deceiTing witness 

destroying evidence 

preventing witness Arom attending trial...; 

bribing witnesses 

witnesses taking bribes 

officers revising to arrest persons charged with crime, 
neglect or violation of duty by public administrator. . 

receiving fees for arresting Aigitives firom justice 

delaying to take person arrestod before magistrate .... 

making unlawful arrests 

inhumanity to prisoners 

resisting public officers 

assaults by officers under color of atithority 

refusing to aid officer in arrest 

taking extra-judicial oaths 

administering extrarjudicial oaths 

compounding certain crimes 

debtor fraudulently concealing his property 

defendant fraudulently concealing his property 

common barratry... 

misconduct by attorneys 

buying demands in suit by attorney 

attorneys defending certain prosecutions 

grand juror acting after challenge allowed^ 

criminal contempts 

officer making false certiflcate 

disclosing fact of indictment found 

disclosing transactions of grand jury 

maliciously procuring search warrant... 

communicating with convict 

keeping liquor near state prison 

importing foreign convicts , 

bringing Chinese into the state. 

omission of duty by public offieer 

offences for which no penalty is prescribed 

criminal conspiracy 

posting for not fighting duel 

officers neglecting to prevent duel 

false imprisonment 

assault 

battery 

libel 

threatening to publish libel 

omitting to provide child with necessaries 

omitUng to bury dead body 

arresting or attaching dead body.......w 

defacing tombs and monuments 

noisy amusements on Sunday 

keeping open places of business on Sunday 

disturbing religions meetings 

selling liquors at theatres 

selling liquors at camp meeting , 

procuring females to exhibit for hire. , 

ib 
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MI6DBMBAN0R. (Continued.) 

indecent exposure 

keeping or residing in honse of ill fame ; 

keeping disorderly house 

drawing lottery^ 

selling lottery ticket. 

aiding lottery 

keeping or advertising lottery office 

insuring lottery tickets 

letting building for purpose of lottery..... 

gambiing 

permitting gambling in houses owned or rented 

winning at play by frandnlent moans 

witness to gambling refusing to attend trial 

officers refusing to inform and prosecute for gambling.... 

pawnbroking without a license 

pawnbroker failing to keep register.... 

usury by pawnbroker 

pawnbroker selling goods before time of redemption 

pawnbroker refusing to disclose particulars of sale 

pawnbroker refusing to allow officer to inspect register... 

malpractice by intoxicated physician 

mismanagement of steam boilers, boats, etc 

ib 

oounterfeiting trade marks 

selling goods which bear counterfeit trade marks.... 

refilling casks, etc., bearing trade marks 

defacing marks on wrecked property 

defacing marks on logs, lumber, etc.. 

frauds in special partnership , 

solemnising illegal marriages 

making false return of marriage 

cruel treatment of lunatics 

revising to issue or obey writ of habeas corpus 

reconfining person discharged on writ of habeas corpus., 
concealing persons entitled to benefit of habeas corpus.., 
innkeepers and carriers revising guests and passengers.. 

maintaining nuisance , 

establishing or keeping pest-houses within certain limits, 

patting dead animals in streets, rivers, etc 

keeping gunpowder unlawfully , 

violation of quarautine laws 

wilful violation of health laws 

neglecting to perform duties under health laws... 

unlicensed piloting 

omitting to, or wrongfully labelling drugs , 

fraudulently increasing weight of packages 

adulterating food, drugs, liquors, etc 

disposing of tainted food 

setting woods on fire 

obstructing attempts to extinguish fires 

maintaining bridge or ferry illegally , 

ib 

riding or driving fast on toll bridges 

orossing toll bridges without paying toll , 

neglecting to ring bell of locomotive crossing highways 

intoxication of engineers 

placing passenger in front of freight ears , 

violation of duties by railroad employes 

exposing person affected with contagions disease 

frands to affect market price 

racing upon highways 

selling liquor to Indians 

soiling fire-arms and ammunition to Indians 
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MISDEMEANOR. ( amtinued) 

disturbance of lawful assembliea 

riot '. 

unlawful aeeembly 

rout 

remaining at riot after warned to disperse. 

ib 

magistrate neglecting to disperse rioters 

being present at priso fight 

disturbing the peace in the night time * 

rudely exhibiting deadly weapons 

forcible entry and detainer 

returning to take possession of property after legally removed 

failure to pay over fines and forfeitures 

obstructing oflScer in collecting revenue 

false representations to assessor 

making false statement concerning taxes 

illegally delivering receipts for poll tax 

refusing to give to tax collector names of employes 

carrying on business without a license 

unlawfully acting as auctioneer. 

making instruments on unstamped paper 

violation of certain insurance laws 

collector of revenue refusing to allow inspection of books 

having or selling state arms 

having burglarious tools 

having deadly weapons 

forging telegraph messages 

petit larceny 

stealing gas 

stealing water 

extortion under color of office 

attempts to extort with verbal threats 

false personation 

fraudulent conveyancing 

obtaining money, etc., under false pretences 

detaining wrecked property after salvage paid 

unlawfully possessing wrecked property 

using false weights nnd measures 

stamping false weight or measure on casks, etc 

fraudulent subscriptions of stock of corporations 

unauthorized use of name in prospectus of corporation 

misconduct of directors of corporations 

savings bank officer overdrawing account 

receiving deposits in insolvent banks 

frauds in accounts of corporations 

publishing false reports of condition of corporation 

refusing to permit inspection of books of corporation 

railroad company contracting debt beyond its assets 

injuring toll houses, gates, etc 

injuring mile stones and guide boards 

injuring telegraph lines 

malicious mischief in general 

poisoning animals 

killing or maiming animals 

killing birds in cemeteries 

killing seals and sea lions 

malicious injuries to freehold 

injuries to standing crops 

defacing or removing land marks.... 

burning or injuring rafts , 

setting ves.-tels adrift 

removing buoys and beacons 

obstruoUng navigation 
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MISDEMEANOR. ( CotUinued,) 

obstructing navigation 

ib 

mooring vessels to buoys 

injuring U. S. ooast survey signals, etc 

tearing down notices «. 

opening or publishing sealed letters 

disclosing telegraph message 

altering telegraph messages 

opening telegraph messages ■ 

injuring works of art, etc 

injuring gas or water pipes 

drawing water from closed water works 

violation of game laws 

ib 

ib 

ib 

illegally using phosphorus 

unlawfully catching fish 

postponing telegraph messages out of regular turn.... 

using information from telegraph messages 

clandestinely learoing contents of message 

bribing telegraph operator 

illegally collecting certain tolls 

violating certain police regulations 

enticing seamen to desert. 

harboring deserting seamen 

aiding apprentices to run away 

vagrancy 

issuing false certificates of exemption, by fire department, 
sending letters threatening to expose 



MISNOMER. See Fictitious Name. 

MISPRISION OF TJRBA80N. 

what 

punishment of. 

MISTAKE OF FACT. 

disproves criminal intent 

See Error. 

MOCK AUCTIONS. See Auctions. 

MONUMENTS. 

erected by U. S. coast survey, injuries to 

MOTION. 

to sot aside indictment. 

to set aside indictment, when heard , 

effect of denial of such 

for new triaU when made 

in arrest of judgment 

ib 

MURDER. See Homicidb. 

MUTILATION OF DOCUMENTS. 

pe^ty for 
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N 

NAMES. 

nnaathorised use of, in prospeotos of corporation 

indicUneDtfi found by fiotitioai 

« 

NAYIGABLB STREAMS. 

obstructiDg 

NAVIGATION. 

of harbors, etc 

of Humboldt baj, obatrueting 

NEGLECT. 

defined 

NEW TRIAL. 

to bo ordered when verdict is defective , 

defined 

effect of , 

when may be granted 

application for, when made 

where to be had, when ordered on appeaL 

grounds for, in Justice's oonrt 

^IGHT TIME. 

defined 

ib 

NOLLE PROSEQUL 

abolished 

NOTES. 

forgery of. 

possessing or receiving forged 

making or uttering fictitious 

NOTICE. 

of appeal, when by publication 

of application for bail in certain cases. 

of application for pardon 

publication of such 

NOTICES. 

destroying or removing before proper time 

NUISANCE. 

public, defined 

unequal damage 

maintaining 

keeping pest houses in'oertain limits 

putting dead animals in streets, rivers, etc 
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defined , 

of office , 

irregularity in administering, no defence for peijury, 

taking extra-judicial , 

administering extra-judicial 

of foreman of grand jury , 
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OATH. {Continued.) 

of grand jarors 

foreman of grand jnry may adminiBter, to witnesies. 

of triers of challenges 

of officer in charge of jury.. , 

ib 

ib 

of jurors in justice's court 



OFFICE. 



acting in, without qualifying 

buying or selling appointments to.. 

ib 

wrongful exercise of. 

how forfeited , 

ib 

ib , 

oath of. 

persons engaged in duelling disqualified from holding, 
removal from..., 



OFFICBKS, ADMINISTRATIVE. 

same provisions apply, as to ezocutiye of&oers, 



OFFICERS, EXECUTIVE AND MINISTERIAL. . 

proceedings to impeach or remove, preserved , 

acting without having qualified.. 

de facto, validity of acts.. 

bribery of • , 

asking or receiving bribes 

resisting 

extortion by 

penalty for certain, dealing in scrip 

penalty for being interested in certain contracts 

presenting false claims to , 

receiving rewards for deputation........ 

wrongf'illy exercising functions of office , 

refusal to surrender books to successor... 

how forfeits office... 

retaking goods from custody of. «. 

stealing, mutilating, etc., records 

refusing to receive or arrest accused parties 

receiving fee or reward for arresting fugitives 

delaying to take person arrested before magistrate..., 

making arrest without authority 

inhumanity to prisoners , 

wilfully resisting 

assaults by, under color of authority 

refusing to aid in making arrests 

penalty for administering extra-judicial oaths. 

bribery of certain 

false certificate by 

disclosing fact of indictment found 

omission of duty by 

justifiable homicide by. 

duty of, to prevent duels . 

duty of, ennoerning gaming 

refusing or neglecting to disperse unlawful assembly. 

refusing or neglecting to pay over public moneys 

failing to pay over fines and forfeitures.. 

obstructing, in collerting revenue 

removal of, for violation of duty 

proceedings to remove civil, how prosecuted 

intervention of, to prevent orime 
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OFFICERS, EXECUTIVE AND MINISTERIAL. {ConHnued.) 

persons aiding in such cases jostifiable 

power of, in orercoming resistance to process 

to certify names of resisters 

mast command rioters tu disperse 

must arrest rioters if thej refuse to obey. 

may order out military , 

armed force to obey what , 

suspension of, in oases of impeachment 

when impeached, disqualified until acquitted. 

proceeding for remoral of 

ib 

ib 

proceedings for removal of, before district court 

oath of, in charge of jury 

ib 



OFFICERS, JUDICIAL. 

offering bribes to 

reoeiTing bribes 

reoetving excessive fees.. 



OFFICERS OF STATE PRISON. 

board of directors , 

president pro tem. of the senate, when to act as director. 

compensation of directors 

board must adopt rules and regulations 

board may appoint warden and oUier 

duty of clerks and other f... 

monthly reports of. 

must keep accounts and report to governor. 

board cannot contract debts 

ftiriher powers of the board 

ib 

ib 



OMISSION OF DUTY. 

by public officer:, 
when punishable. 



ORDER. 



for recommitment 

contents of such 

for conditional examination, when may be applied for.. 

such application, how made 

such application, to whom made , 

such, when granted, contain what. 

such, must direct what , 



OVERT ACT. 

when necessary, to constitute conspiracy . 



PANEL. 




grand Jnry, cause of challenge to 

grand Jury, effect of allowing ohallenge to 

defined 

challenge to, defined 

challenge to, upon what founded , 

challenge to, when and how taken 

See Cballbhgb ; Qrahd Jury ; Jurt. 
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PAPER MONET. 

issuing and circulating, nnlawftilly. 

PARDON. 



power of goremor to grant 

governor to oommnnioate to legislature what granted 

report of case for, how and from whom required 

notice to disiriot attorney of application for pardon... 
public notice of application fur 



PARENT. 



deserting child 

omitting to provide necessities for child. 



PARTIES TO CRIMES, 
classification of., 



PARTNERSHIP. • 

fraud in special. 



PASSAGE TICKETS. 

value of, in certain case. 



PAWNBROKERS. 

carrying on business without license 

failing to keep register 

charging unlawful rate of interest 

selling before time of redemption expires . 

selling without' notice 

refusing to disclose particulars of sale 

refusing to allow officer to inspect register, 

PEACE. 



security to keep , 

police to preserve, at public meetings. 



PEACE OFFICER. 

reAising to arrest accused parties 

warrant of arrest must be directed to and executed by. 

whac are 

to what, warrants are to be directed.. 

ib 

arrest by 

duty of, making arrest 

ib 



PERSON. 



PENAL CODE. See Codb. 

PERJURY. 

witness' testimony may be read against him on trial for. 

defined 

irregularity in administering oath no defence 

incompetency of witness no defence for 

when making deposition, etc., deemed complete , 

witness need not know that his evidence was material.... 

stating what one does not know to be true... 

punishment of. 

subornation of. ^ , 

securing execution of innocent penons by 

pleading, in an indictment for , 
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PERSONAL PROPERTY, 
inolndes what...., 



PERSONATION, FALSE. See False Pkrsonatioh. 

PEST HOUSES. 

eatablishing and keepiDg, in certain liniit8.». 

PETIT LARCENT. See Labcbht. 

PETIT TREASON. 

abolished 



PHOSPHORUS. 

nse of, on land, prohibited in certain counties. 



PHYSICIANS. 

malpraotioe by intoxicated... !. 



PIPES. 



PLEA. 



iojniing gas or water. 



in case of impeachment, where entered 

of guiltj, to articles of impeachment, proceedings on. 

of guilty of accusation of officer, proceeding on 

when put in 

different kinds of... * 

how put in and its form 

of guilty, how put in and when may be withdrawn.... 

of not guilty, puts what in issue 

of not guilty, what evidence may be given under.4.... 

of not guilty, to be entered on refusal to plead 

of guilty, upon, court to determine degree 

of oorporations, to indictment. 

of guilty, proceedings on 



PLEADING. 

form and rules of... 

indictment is first, by the people 

of judgments 

of private statutes 

in indictment for libel 

in indictment for forgery.. 

in indictment for peijury or subornation of. 

in indictment for larceny or embeulemoDt 

in indictment for exhibiting, etc., lewd books, etc. 

on part of defendant. 

error or mistakes in.... 



POISON. 



POLICE. 



putting, in food, medicine or water, 
attempts to kill by administering ... 



organisation and regulation of. 

force to preserve peace at public meetings, how ordered. 



POLICE COURT. 

proceedings in. 
defined 
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POLICE OFFICES. 

in incorporated towns, etc., duty of persons in charge of. . 
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POLICE KBGULATIONS. 

Tiol&tion of certain ,.. 

POSSB COMITATl/S. 

refusal to join 

POSTPONEMENT. 

of examination 

ib 

of trial 

lb 

PRESENTMENT. 

defined 

must be by twelve grand jurors 

muat be presented to court and filed.. 

when bench warant must issue on 

PRESUMPTION. 

of malice, in case of libel 

of law, need not be stated in indictment. 

of innocence 

PRINCIPALS. 

who are 

PRINTING. 

included in "writing".. 

PRISON. 

escape from , 

assisting prisoners to escape from. 

ib 

jurisdiction of indictment for escape from 

grand jury entitled to access to public 

See Statb Prison. 

PRISONERS. 

rescuing from custody , 

escaping from state prison , 

escape from other than a state prison 

officers permitting, to escape 

assisting, to escape 

ib 

inhumanity to 

to be classified, in county jails , 

bringing from state to other prison 

disposition of insane , 

committed, must actually be confined 

committed by U. S. courts, must be received 

when may be taken to jail in contiguous county.... 

when to be returned to proper county 

may be remored in case of fire or pestilence 

ib 

not to be reoeiTed at county jails, on oiril process 
See CoHYiOT. 

PRIVATE STATUTES. 

how pleaded , 

PRIZE FIGHT. 

penalty for engaging in , 

persons present at • 

leaving the state to engage in 
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1582 


315 


1600 


319 


1601 


319 


1603 
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PROCESS. 

resisting execution of, in ooonty proclaimed in insnrrection 
power of officers to overoome resistance to execution of..... 

officers must certify names of resisters 

when military to be ordered to aid in executing 

sheriff not to receire prisoner on oiril 

PROHIBITED ACTS. 

for which no panishment prescribed, misdemeanors 

PROPERTY. 

iraudalent concealment of, by debtor ; 

fraudulent concealment of, by defendant 

refusing to give assessor list of. 

larceny of lost 

selling hypothecated or pledged, by warehouseman 

receipt for, taken on search warrant 

such, how disposed of. 

inyentory of such must be taken 

to whom such inventory must be delivered 

when to be restored to person from whom taken 

receiving, in false character 

PROSECUTION. 

separate and distinct 

no person subject to a second, for same offence 

autrefois convict and acquit bar to, in certain cases 

ib 

must be had in the name of the people 

for murder, may be commenced at any time 

what must be by indictment 

what must be by accusation or information 

order to set aside indictment no bar to another 

demurrer allowed, bar to another 

order of compromise, bar to another 

dismissal of action in misdemeanor, bar to 

PUBLIC ADMINISTRATOR. 

neglect or violation of duty by... , 

PUBLICATION. 

for not fighting a duel 

libellous, defined 

privileged 

indecent 

of offers to insure lottery tickets 

of sealed letters 

pleading in indictment for exhibiting or selling obscene 

of notice of application for pardon 

PUBLIC DOCUMENTS. See Documbrtb. 



PUBLIC MONEYS. 

officer refVising to pay over.... 
defined r, 



PUBLIC OFFENCE. See Crivks. 

PUBLISHERS. 

liability of. 

PUNISHMENT. 

how determined.. 

who are liable to 
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44 


687 


150 


793 


169 
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999 


204 


1008 
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1378 


275 


1387 
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55 
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74 


618 


133 
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PUXISHMENT. (ConHnued.) 

groands for mitigation of. 

ib 

summary inquiry for mitigation or aggravation of. 
proof of facu in mitigation or aggravation of. 



Q 



QUARANTINE LAWS, 
violation of... . 



K 

RACING. 

on highways 

RAFTS. 

burning or injuring 

RAPE. 

assault with intent to commit 

defined 

when physical ability must be proved 

penetration sufficient.... 

punishment of. 

RAILROAD. 

engineer neglecting to sound whistle or bell, crossing roads, etc. 

intoxication of certain employes of 

placing passenger in front of freight cars 

violation of duties by employes of. 

RAILROAD COMPANY. See Corporations. 

RAILROAD TICKET. See Passaor Ticket. 

RECEIVING. 

stolen property 5. 

ib 

RECEIPT. 

issuing fictitious warehouse. 

erroneous, issued in good faith 

duplicate must be marked '* duplicate *' 

warehouse, must be cancelled on redelivery 

by officers, taking money, etc., from persons arrested 

for property taken on search warrant 

false, for poll taxes, delivering 

false, for poll taxes, possessing 

RECOMMITMENT. 

of defendant, after admission to bail 

contents of order for 

pursuant to order for, defendant may be arrested 

if for failure to appear for judgment 

if for other cause 

RECORDING. 

offering false or forged instruments for......... 

verdict. 
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RBCORDS. 

laroony, matilfttion, etc., of. 

ib 

forgery of..... 

making false entry in 



KBFEBEE. 

giring bribes to 

receiving bribes. 

improper attempts to infioence 
misconduct of. 



BEGISTRATION. 

fraudulent 

refusal to obey summons of board of , 

BBMITTITUB. 

•f case, from appellate court... m 



BEMOVAL FROM OFFICE. 

of civil ojficers 

ib 

ib 

of district attorney 

by summary proceedings before district court. , 

for violation of duties 

for inhumanity to prisoneni 



BEMOVAL OF ACTION. 

before trialf when may be had 

application for .% 

application for, when granted 

order for. 

proceedings on, when defendant in custody, 
authority of court to which it is removed.... 



BEPRIEVES. 

power of governor to grant 

governor must communicate to legislature, granted. 

RESCUING PBISONERS. 

from custody. 



RESISTANCE. 

wilful, to officers , 

to execution of process 

See Lawful Rrsibtangk. 



RESTRAINT. 

what degree of allowed, before conviction, 
what degree of allowed, of party arrested. 



RESUBMISSION. 

of case, after indictment set aside. 

ib 

ib 

when demurrer allowed 

ib 

ib 



REVENUE. 

obstructing officer in collecting... , 

forging stamps.^ 

making instruments on unstamped paper. . 
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SALVAGE. 



detaining wrecked property after, paid. 

SAVINGS BANK. 

officer of, overdrawing his account 



SEA LIONS, SEALS. 

killing, within certain limiti.. 



SEALS. 



defined 

forgery of public and corporate. 



SEAMEN. 



enticing to desert. 

harboring deserting..., 



SEARCH WARRANT. 

muJioioualy procuring 

defined 

upon what grounds may issue 

upon what grounds not to issue , 

complainant must be examined on oath, 

deposition, what to contain 

when to issue 

form of 

48 
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REVENUE. {ConHnued.) 

collector of, refusing to allow inspection of books. 

board of examiners neglecting certain duties concerning 

REWARDS. 

for deputation, officers taking 

for apprehension of ftigitiyes 

ib 

BIOT. 

defined 

punishment of. 

justifiable homicide committed in repressing 

remaining at, after warning to disperse 

magistrate refusing to disperse 

officer to certify names of resistors 

magistrate must command to disperse 

officers may order out troops 

armed force, to suppress, must obey whom 

conduct of troops to suppress 

ROAD. See Highwat. 

ROBBERY. 

defined 

what fear may be an element in 

punishment of. 

assaults with intent to commit 

jurisdiction of indictment for, in certain case.. 

ROUT. 

defined 

punishment of 

S^ UVLAWFUL ASBBMBLr. 
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SEAROH WARRANT. {Continued,) 

by whom Mrved. 

ib 

when may be served at night 

within what time mast be executed 

officer must give receipt for property taken 

tach property, how disposed of. 

return of. 

if grounds of are controverted 

to be returned by magistrate to county court 

SECOND OFFENCE. 

how punished, after former conviction 

how punished, after conviction of attempt to commit felony 

SECURITY. 

To Keep the Peace. 

when required 

effect of giving, or refusing to give 

person committed for not giving, how discharged 

must be filed in clerk's office 

when required, fur assault in presence of court 

when broken 

breach of, how prosecuted ; 

evidence of breach of. 

when not to be required 

For Appbabance op Witnesses. 

when taken and required 

ib 

infants and married women may be required to give 

on refusing to give, witness to be committed 

witness, when unable to give, what 

SEDUCTION. 

of women, for prostitution 

evidence on trial for 

SENATE. 

t to try impeachments • 

on impeachments, must be sworn... • > 

two-thirds of, necessary to convict, on impeachment. 

SERVICE. 

of articles of impeachment on defendant... 

such, how made 

of warrant of arrest, in another county 

of bench warrant 

ib 

ib 

of notice of appeal 

of notice of application for bail 

of subpoena 

of summons against corporations 

of writ of habeas corpus < 

of coroner's warrant 

of search warrant • 

ib 

ib 

SHERIFF. 

suffering convicts to escape 

refusing to receive or arrest parties accused of crime 

duty of, on receiving copy of judgment of imprisonment ... 
warrant for execution of death sentence to be delivered tc... 
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SHERIFF. (OonHnuecL) 

duty of, at ezeentioii of Aesili »*■■— w^w- •—.,>,».. .4. 

duty of, after ezecntion of death sentenee 

to receive prisoners committed by U. S. courts 

answerable for safe keeping of snoh^ •.....«... 

papers senred oc, for prisoner 

to receive all persons daly committed 

when not to receive prisoners • 

SIGNALS. 

removing, erected by U. 8. eoast survey 

SIGNAL LIGHTS. 

masking, removing or exhibiting false. 

SIGNATURE. 

defined 

obtaining by extortionate means 

SODOMT. See Cbimb aqairbt Na.turk. 

STAMPS. 

forging state revenue 

making instruments without affixing I.... 

STATE. 

defined 

STATE PRISON. 

escape from 

attempt to escape from 

unlawful communication with convict in 

keeping liquur within two miles of. 

U. S. prisoners to be received at 

disposition of insane prisoners 

fund of. 

fund of, how disbursed 

See Officers of State Prison ; Contict. 

STAT OF PROCEEDINGS. . 

pending examination on commission 

when doubt arises as to sanity of defendant 

STEAMBOATS. 

mismanagement of. 

STEAM BOILERS AND ENGINES. 

mismanagement of. 

STOLEN PROPERTY. 

disposal of. 

ib 

ib .~. 

ib 

ib 

SUBORNATION OF PERJURY. See Perjury. 

SUBPCENA. / 

when must issue 

ib 

defined^ and who may issue 

ib 

form of. 
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1564 


809 
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SUBPCBNA. (ConHnued,) 

disobedience to^ 

SUMMONS. 

ftgainst eoiporationa.. , 

form of. • 

serrice of. 

SUNDAY. 

certain amasements prohibited on 

keeping open places of business on 

ib 

SUBBENDEB OF DEFENDANT. 

by bail, bow made 

defendant may be arrested for purpose of 
money to be refunded on 

SUSPENSION. 

of officers, by court of impeaobment 

of capital execution 



T 

TAX COLLECTOR. 

obstructing, in collecting taxes 

selling undated foreign miners' license 

TAXES. 

obstructing officer in collecting 

false statements concerning. 

deliyering false receipt for poll and license 

having in possession false receipts for poll and license... 
blank for license, unlawfully haying 

TELEGRAPH. 

forgery of messages 

injury to line.. 

disclosing contents of message 

altering messages. • 

opening sealed message 

neglect or postponement of regular order of messages... 

operator or agent using information flrom messages 

clandestinely learning contents of message. 

bribing operator. 

TESTIMONY. See Withbss. 

THEATRES. 

employing women to sell liquor at , 

where liquor is sold, performance prohibited on Sunday 

THREATENED OFFENCE. 

information of. • • 

examination of complainant and witnesses 

when commission of, feared, warrant of arrest to issue. . 

person complained of, when to.be discharged. ....< 

security to keep the peace, when required.; 

THREATENING LETTERS. 

sending, to officers • 

sending, with intent to commit extortion 
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THREATS. 

nsingy with intent to extort money, etc 

ib 

what may oonstitate extortion 

See Duress. 

TIME. 

of committing offence need not be stated in indictment 

TITLE. 

of Tolume 

TOLL BRIDaES. See Bridges. 

TOLL GATES. 

injury to 

TOLLS. 

unlawfally collecting certain, in San Francisco 

TOMBS. 

defacing in cemeteries.^ , 

TRADE MARKS. 

eoanterfeiting 

selling goods which bear counterfeited. 

definition of. 

definition of "counterfeited'' 

refilling casks, etc., bearing 

TRANSMISSION. 

of indictments from county to district courts 

of indictment against county judge 

of indictments to municipal criminal court 

of papers, on removal of action 

TREASON. 

in what consists 

who only can commit « 

punishment of 

misprision of. 

petit, abolished 

jurisdiction of indictment for, in certain case 

evidence on trial for 

power of governor on conviction fur 

duty of legislature on conviction for 

TRESPASS. 

certain, misdemeanors.. 

TRIAL. 

defendant entitled to speedy and public... 

mode of 

when presence of defendant necessary on 

ib 

defendant entitled to two days to prepare for 

postponement of. 

ib 

order of 

when order of, may bo departed from 

number of counsel who may argue on 

separate 

rules of evidence on 

if district attorney fails to attend 
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222 
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TRIAL. {Continued.) 

in justioe's coart, how oondncted... 

TRIERS. 

of ohalleDges, iiow appointed 

oath of. 

TROOPS. 

to be ordered out to suppress riots. 

officers may order out, when 

commanding officer of. 

to'obey whose orders ■ 

oonduct of 



u 



UMPIRE. See Abbitbator. 



UNDERTAKING. See Skcubitt. 

UNLAWFUL ASSEMBLY. 

defined ^ 

punishment of 

remaining at, after warning to disperse , 

magistrate refusing or neglecting to disperse, 
See Riot ; Rout. 

USURY. 

by pawnbrokers , 



V 

VAGRANTS. 

who are, and punishment of. 

VENUE. 

application for change of. 

ib 

order for change of 

when granted.. 

when granted, papers to be transmitted 

proceedings on change of. 

VESSELS. 

defined 

captain or other officer wilfully destroying 

other persons wilfully destroying 

fraudulently fitting out 

setting adrift 

mooring to buoys 

jurisdiction of offences committed on 

VERDICT. 

making promise to give a certnio 

no conviction unless by 

of triers of challenge 

when jury has been discharged without rendering 

ib 

return of jury 

appearance of defendant at rendering of. 
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1149 


231 


1441 
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1442 


286 
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283 


1162 


234 


1163 


234 


1164 


234 


1165 


234 


1370 


274 



1120 



1216 



227 



244 



VERDICT. (ContittHed.) 

maoner of taking 

ib 

may be general or special 

general 

special , 

special, how rendered 

form of special 

judgment on special 

when special, defective 

jury to find degreo of crime < 

of lessor offence or attempt. 

as to some defendants... 

ib 

when ouurt may direct reconsideration of... 
when judgment may be given on informal.. 

polling the jury 

recording 

of acquittal, defendant to be discharged on 

proceedings, on general or special 

of jury, on question of insanity 

VIEW OP PREMISES. 

when and how conducted 4 



w 

WARDEN. 

of prison, to deliver receipt for prisoner 

See Officibs of State Pbisom. 

WAREHOUSE RECEIPT. 

issuing fletitious 

must be cancelled on redelivery of property 

WARRANT, CORONER'S. 

when to issue. 

form of. 

service of. 

WARRANT OF ARREST. 

must issue, when commission of offence feared ••.. 

must issue when offence has been committed 

form of. 

ib 

must specify what 

to whom directed 

ib 

ib 

when and how executed in another county 

indorsement on, for service in another county, etc 

if for felony, defendant to be taken before magistrate issuing. 

if bail is allowed, it must be certified on.. 

when magistrate who issued, cannot act 

must state what, when offence triable elsewhere 

duty of officer executing 

arrest made with 

ib 

ib.. 

when must issue on complaint 

for fugitives from justice 

WARRANT, SEARCH. See Sbabcb Wabbamt. 



578 


124 


582 


125 


1517 


300 


1518 


300 


1519 


301 


703 


153 


812 


171 


814 


172 


1427 


284 


815 


172 


816 


172 


818 


172 


819 


172 


819 


172 


820 


173 


821 


173 


823 


173 


824 


173 


827 


174 


828 


174 


842 


177 


848 


177 


849 


177 


1427 


284 


1549 


307 



884 



INDEX. 



S«otion. 



Page. 



WATER. 



stealing 

drawing, after works hare been closed. 



WATER PIPES. 

injuring or obstructing. 

WAYS, PRIVATE. 

ix^uring 



WEAPON, DEADLY. See Dkadly Wbapom. 
WEIGHT. 



falsely increasing, etc., in packages. 
See False Wbiqbts. 



WILFULLY. 

defined. 



WILLS. 



defined 

forgery of. 



WITNESS. 



testimony of, may be read against liim on prosecution for 

peijury j 

refusing to attend and testify before legitlatiye committee 

incompetency of, no defence in proseoution for peijary 

when need not know his testimony is material 

stating that which he does not know to be true 

deceiving • 

bribing 

receiving or ofiering to take bribes 

refusing to be sworn or testify in court. 

to a duel, privilege of 

to gambling, refusing or neglecting to attend trial 

suspension of civil rights does not bar conviot from being...., 

deposition of, to threatened offence, must be taken 

deposition of, to euaimitted off'enoe, must be taken 

depositions of, to be read to defendant on examination 

examination of defendant's 

exclusion and separation of. 

testimony, how taken and authenticated 

undortnking of, to appear, when and how taken 

security for the appearance of, when required 

certain, may be required to give security 

on refusal to give security, may be committed 

unable to give security, may be conditionally examined 

foreman of grand jury may administer oath to 

names of, to be inserted at foot of indictment..... 

discharging one of several defendants, for 

lb 

effect of so doing 

juror, when used as a 

who are competent , 

when Mongolians, Indians, etc., incompetent 

when husband and wife are incompetent. 

when defendant is incompetent 

compelling attendance of. 

ib 

payment of expenses of, in certain case 

disobeying subpoena , 

on failing to appear, undertaking fbrfeitedl. 
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625 



624 

588 



381 



108 
134 



134 
126 
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470 


101 


14 


8 


87 


26 


122 


33 


123 


33 


125 


33 


136 


35 


137 


35 


138 


35 


166 


42 


232 


56 


833 


75 


674 


146 


702 


153 


811 


la 


864 


180 


866 


180 


867 


186 


869 


181 


878 


183 


879 


183 


S80 


183 


881 


184 


882 


184 


918 


189 


943 


193 


1099 


221 


1100 


221 


1101 


222 


1120 


227 


1320 


263 


1321 


263 


1.322 


264 


1323 


264 


1326 


264 


1330 


266 


1329 


265 


1.331 


266 


1332 


266 



INDEX. 



385 



Section. 



Page. 



WITNESS. iContinu€d.) ' 

to be ezamined conditionally 

See Examination, Conditional ; Examination on 
Commission. ^ 



1336 



WOMEN. 
WOODS. 

WORDS. 



See Female. 
setting on fire.. 



construction of words used in an indictment, 
constraction of words used in this code 



WORKS OP ART AND LITERATURE. 

injuring or destroying 

ib : 



WRECKED PROPERTY. 

defacing marks on 

detaining, after salvage paid 

unlawfully taking or having in possession. 



WRITING. 



includes ** printing 



»» 
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7 



622 
623 



355 
544 
545 



267 



86 



196 

4 



134 
134 



80 
117 
117 



TEAR. 



defined. 
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